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Attached are the revised Exhibits A through I to Plaintiff, DON’T DRILL THE HILLS, INC.’S

Consolidated Answer and Brief in response to the summary disposition motions filed by J ORDAN

DEVELOPMENT COMPANY, LLC ( “JORDAN"), SUNOCO PIPELINE, L.P. (“SUNOCO”), and the CITY OF

ROCHESTER HILLS (“CITY”) as follows:

Exhibit A is revised to include its attachments, Exhibits 1 and 2.

All other exhibits remain unchanged.

Dated: September 24, 2014
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AFFIDAVIT OF PABLO FRACCAROLLI

STATE OF MICHIGAN )
) ss
COUNTY OF OAKLAND )



I, PABLO FRACCAROLLI, whose cutrent address is 1263 Cobridge Drive, Rochester Hills,
MI, 48306, being first duly sworn, depose and state as follows:

1.

2.

I am the Vice- President of Don’t Drill the Hills, Inc. (“DDH”).

DDH has formed for purposes including opposing and attempting to minimize adverse
effects from oil and gas exploration and drilling in and around the City of Rochester Hills,
and one of its goals is to prevent the use of City-owned parks and cemeteries for oil and gas
exploration, drilling, production, pipelines, etc. unless such activities are approved by City
voters.

The current officers and Directors of DDH, listed below, are residents of and registered
voters in Rochester Hills, Michigan (the “City”).

Christopher Morris, President;
Pablo Fraccarolli, Vice President;
Denise Doyle, Treasurer;

Nancy Lewis, Secretary.

Attached as Exhibit 1 is the Membership Application for becoming a member of DDH.
As of September 22, 2014 DDH has 103 members, 870f which live in Rochester Hills.

Attached as Exhibit 2 is a copy of the form for DDH members to use to provide information
to support claims in DDH’s current litigation, and authorizes DDH to make legal claims on
their behalf.

DDH also maintains a website, www.dontdrillthehills.org, and people can submit
membership information and suit support forms online.

As of September 22, 2014, 61 (sixty-one) members have specifically authorized DDH to
make claims on their behalf and have signed and submitted the information and support
forms informing DDH of their claims. Of the forms received:

52 members are registered voters of Rochester Hills denied their right to vote per the
Charter;

e 43 are concerned about impacts on their property values;

e 33 live near proposed well head sites or within a proposed drilling unit;

e 6 have family buried in or own a burial plot in the Stoney Creek Cemetery;

e 59 are concerned about health risks;

e 61 want City Parks to be used only for recreation and conservation spaces; and

e 61 support the claims of DDH in DDH’s suit against the City and Jordan.

Deponent further sayeth not.

[Signature and Notary on next page]
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Subscribed and sworn to before me
this 22nd day of September, 2014.
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Notary Public, Oakland County, MI

My commission expires:November 16, 2014

“Acting in Oakland County, MI”

MEGAN E. BARNES
NOTARY PUBLIC, STATE OF Mi
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MY COMMISSION EXFIRES Nov 16, 2014
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EXHIBIT 1



Membership Application

Don’t Drill the Hills, Inc. (DDHI)
Membership Application

| hereby submit my application for membership to
Don’t Drill the Hills, Inc., a Michigan nonprofit corporation. | would like to be kept apprised of oil & gas
exploration issues that may affect me. While membership is voluntary, in furtherance of the DDHI
mission and goals, | acknowledge that the Board may at its discretion ask me to participate in DDH!
activities, communications, and/or solicit me for financial support.

Name:

Address:

Email:

Phone Number(s):

My membership shall remain active until | notify the Board, in writing, that | wish to be removed.

Signature Date



EXHIBIT 2



DONTDRILLTHEHILLS.ORG

Participating Membership Application

I am a Member of Don’t Drill the Hills, Inc. (DDHI). | am familiar and agree with the allegations in the lawsuit filed by
DDHI against the City of Rochester Hills (City) and Jordan Development Company currently pending in Oakland Circuit
Court. | give permission to DDHI to make the below allegations on my behalf.

| live at

| am a member of (list HOA/Condo Association/Neighborhood

The lease the City entered into for Oil & Gas exploration affects my rights in the following ways:
{Check all that apply)

| am a registered voter residing in Rochester Hills when the lease was signed, and continue to be resident now. |
was denied a vote under the Charter.

I am concerned about the impact the lease has on my property values.

| live near the proposed well head site.

| live within the proposed drilling unit.

| am concerned about potential environmental impacts. (Air quality, noise, dust, spills, contamination.
| have family buried in Stoney Creek Cemetery, or own a plot there.

| am concerned about potential health risks.

| want City parks to be used only for recreation and conservation spaces.

My HOA/Condo Assoc./neighborhood leased the mineral rights for its common space in which I have an
ownership interest.

My children attend school(s) near the properties in the lawsuit.

Other:

| am willing to be contacted by DDHI’s attorney, and am willing to sign an affidavit swearing to the above
assertions.

| am willing to be contacted by DDH/’s attorney | am willing to provide sworn testimony or serve as a potential
witness in this case.

| authorize DDHI to use this information to support their allegations in the lawsuit against the City. My representations
are truthful and accurate. The DDHI attorney, or his agent, may contact me to verify.

Printed Name: Signature:

Date:
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City Council Regular Meeting Minutes December 3, 2012

Whereas, based on its findings, GSAB recommends the City pursue the acquisition of 950
Adams Road N, parcel #15-08-100-004, with primary interest in the natural features area of
the parcel, and only if 884 Adams Road N is also acquired,;

Now Therefore Be It Resolved, that the Rochester Hills City Council adopts the GSAB
recommendation to pursue the acquisition of 950 Adams Road N, parcel #15-08-100-004,
with primary interest in the natural features area of the parcel, and only if 8384 Adams Road N
is also acquired;

Be It Further Resolved, that the City Council authorizes the City Administration to create an
acquisition team and begin the acquisition process with the property owner.

2012-0383  Request for Consideration and Approval of an Oil and Gas Lease with Jordan
Management Company, L.L.C.

Attachments: Agenda Summary.pdf
Staran Legal Opinion 112012.pdf
Lease 112812.pdf
102212 Agenda Summary.pdf
Mayor Summary Report 092112 pdf
Brower L etter and Lease 092112.pdf
Suppl Presentation.pdf
050505 Agenda Summary and Attach.pdf
062605 Agenda Summary and Attach.pdf
Minutes CDV Joint Mtg 042805 .pdf
Minutes CC 060105.pdf
Minutes CC 072005.pdf
102212 Resolution.pdf
Resolution.pdf

Ed Anzek, Director of Planning and Economic Development, stated that at a
previous meeting, Council had directed City Attorney John Staran to address the
City Charter's effect on surface rights of parkland, concerns regarding the proposed
lease language and to provide adequate definitions and descriptions for the three
City properties proposed.

President Hooper nofed that City Attorney Staran provided an opinion noting that
the proposed lease complies with the recently passed City Charter initiative.

City Attorney John Staran stated that his written opinion is consistent with the
verbal opinion he provided to Council at the prior meeting.

Council Discussion:

Mr. Tisdel requested Mr. Staran confirm that land use rights and mineral use rights
are separable legal assets.

Mr. Staran responded that they are. He noted that the proposed lease only deals
with oil and gas rights, which are subsurface rights. He stated that there is no
impact or affect to the surface estate, use, development, occupancy, possession or
ownership of the surface.

Approved as presented at the January 14, 2013 Regular City Council Meeting. Page 13



City Council Regular Meeting Minutes December 3, 2012

Mr. Tisdel stated that the proposed lease grants no surface rights and only grants
the use available to the mineral rights owner.

Mr. Staran confirmed that this was correct and noted that it is expressly provided in
the Lease Exhibit. He stated that it is crystal clear that it is simply for subsurface oil
and gas rights, and provides for no right of access or surface use, drilling on the
surface, well sites, or anything that would disrupt or interfere with the use of
property for parks and recreation.

Mr. Tisdel mentioned Section 11.8.1 of the City Charter addressing changing the
use and 11.8.2 addressing the existing use of park properties and questioned
whether this would have any bearing on the proposed lease.

Mr. Staran responded that the existing use of park properties is for parks and
recreation and stated that the use would remain one hundred percent intact and not
be interfered with or disrupted in any way.

Mr. Tisdel questioned whether the ideal tract size is 640 acres.

Ben Brower, Jordan Management, responded that 640 acres is at the large end
and the ideal tract size is in the range of 160 acres.

Mr. Tisdel requested an explanation of how royalties are computed for the tract,
whether it is necessary to have drilling occur underneath a particular owner’s parcel
to receive royalties, and if a pipeline would be required.

Mr. Brower responded that royalties are computed in proportion fo the number of
acres owned within the tract. He noted that drilling can occur anywhere within the
fract.

Mr. Anzek displayed a map showing that there are already various transmission
and distribution pipelines in place throughout the city. He mentioned Sunoco's and
Consumer's Energy's gas transmission and distribution lines.

Mr. Brower responded that the company has no plans to request a pipeline. He
noted that the company would have to come back and ask for an easement if it
found that it had to bore underground.

President Hooper requested confirmation that there would be no wellhead or
surface features installed on City properties whatsoever. He questioned the depth
of any proposed horizontal drilling.

Mr. Brower responded that there would not be any surface features and stated that
the target depth is 6,500 feet deep. He noted that horizontal drilling could be done
from a mile away.

Mr. Rosen stated that it is sensible to drill and produce oil and gas in Rochester
Hills. He commented that State Law considers property ownership to include the
surface, and to some degree the air above and the earth below it; and the

Approved as presented at the January 14, 2013 Regular City Council Meeting. Page 14



City Council Regular Meeting Minutes December 3, 2012

-law provides that an owner can separate the use of the earth below to allow -
extraction of minerals, oil or gas within that earth. He noted that the law appears fo
allow the separation of the ownership of the surface land from the ownership of the
right to extract materials from the earth below; and an owner can sell the rights or
allow a temporary use of the rights using a lease. The law does not appear to
separate the surface ownership from the underground ownership. He stated that
the City would be granting a lease of the right fo use the underground separately
from the surface, and commented that this is still changing the use of a part of the
land. He mentioned that under the City Charter Section 11.8, this would be
changing the use of a significant part of the park and would not be permitted
without a favorable vofe of the electorate. He commented that he did not believe
that the City Council has the authority to enter into a gas and oil lease without such
a vote. He stated that it is his opinion that if it were presented to the voters at the
next regular or at a special election, it would be supported strongly. He pointed out
that the Cemetery is not considered parkland.

Mr. Staran stated that he would respectfully disagree, and commented that it is a
major stretch to say that this is a use of any land, surface or subsurface. He stated
that there is nothing whatsoever that affects, changes or converts use of the park.
He mentioned that if horizontal drilling occurred a mile deep from a mile away, no
one would even know that it was occurring. He stated that this goes well beyond
anything that was anticipated, articulated or intended at the time that the citizen-led
petition drive was ongoing. He noted that what was infended to be addressed was
the change in use of park land. He commented that foo much is being read into the
Charter Amendment language.

Mr. Yalamanchi questioned how oil and gas would be extracted if drilling is not
allowed.

Mr. Brower responded that no surface operations would occur on City property and
drilling could occur a half mile away with any oil found flowing to the well bore.

Mr. Yalamanchi questioned whether any drilling sites have been identified and
inquired what happens if not everyone in the tract signs.

Mr. Brower responded that drilling can occur anywhere within the tract. In the
event that owners do noft sign, the company could go to the Michigan Department
of Environmental Quality and the Supervisor of Wells would issue a Compulsory
Pooling Order.

Mr. Yalamanchi questioned whether the company can provide examples of
exploration in dense development areas such as this and requested confirmation
that the City was not granting any drilling rights.

Mr. Brower responded by listing explorations at the corner of Square Lake and
Crooks Road behind the Michigan State University Extension in Troy; a well in
Livonia just behind Schoolcraft College, and in General Motors' Parking Lot. He
stated that drilling has occurred in between two homes. He commented that the
company must obtain permission from a surface owner to drill. He noted that any
parcel within the tract, such as that owned by the school district or Oakland
University, could grant permission to drill.

Approved as presented at the January 14, 2013 Regular City Council Meeting. Page 15



City Council Regular Meeting Minutes December 3, 2012

Mr. Yalamanchi questioned how many leases have been signed to date.

Mr. Brower responded that the company has 15 full-time employees obtaining
signed leases in Oakland County.

Mr. Yalamanchi stated that while he recognizes Mr. Staran's expertise in providing
an opinion, he has concerns regarding safety due to the density of development in
the area. He commented that he questions whether this proposal should go to the
voters.

President Hooper commented that the company will never be able to obtain 100
percent of the owners' signatures on leases in an area with such density and
multiple owners. He questioned whether the 160 acre tract must be in the shape of
a square.

Mr. Brower stated that the tract must be in increments of governmental
quarter-quarters. He commented that those signing leases actually become a
partner to the operation. He noted that those who are compulsory-pooled will
receive a one-eighth royalty while those who sign leases will receive a one-sixth
royalty.

Mr. Webber recapped Council's discussion from its October meeting and stated
that he would not wish to see anything circumvent the process of the Charter
Amendment. He commented that it is his opinion that in this case a vote by the
electorate is not needed.

Mr. Kochenderfer stated that City Council cannot prevent this company from
undertaking drilling activities in Rochester Hills. He pointed out that Council must
consider the lease from both a policy and a legal aspect. He mentioned that policy
dictates that the service and use of the parks should not change and Council must
respect and uphold the Charter Amendment. He pointed out that no fracking
activities will be undertaken. He stated that the Cily is not forcing private property
owners to do something they are not comfortable with. He commented that from a
legal standpoint, Council must consider whether this lease would conflict with the
Charter Amendment and the intent of the voters. He stated that the question to
consider is whether the right to extract minerals is included in the definition of a
City-owned park. He commented that as long as drilling is not undertaken on park
land, the process meets all standards.

Mr. Klomp stated that it is his opinion that Council has acted within, and will not be
infringing upon, the Charter Amendment. He questioned the importance of
Council's approval in the overall process.

Mr. Brower explained that if the average person owns a one-third acre subdivision
lot, and the City's parcels comprise 35 acres, the City's properties represent a
portion larger than 100 lot owners. He commented that it also helps the company
fo know that the City is on board.

Mr. Klomp questioned whether individual property owners could have any
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City Council Regular Meeting Minutes December 3, 2012

financial responsibility toward any damages that may occur and questioned
whether compulsory leases are given for surface drilling.

Mr. Brower commented that while they might be responsible for the cost, they
would most likely not pay. He explained how the company must net a minimum
amount of money before the owner receives their share, and noted that compulsory
leases are not granted for surface drilling sites.

Mr. Yalamanchi questioned whether the company can still drill if the State orders
the leases.

Mr. Brower stated that the company will have to find a surface location for drilling.

Mr. Yalamanchi questioned whether there could ever be a situation where a lien
can be placed on any of the properties for any owner.

Mr. Brower responded that there would not.

A motion was made by Tisdel, seconded by Webber, that this matter be Adopted by
Resolution. The motion carried by the following vote:

Aye 5- Hooper, Klomp, Kochenderfer, Tisdel and Webber
Nay 2- Rosen and Yalamanchi
Enactment No: RES0252-2012

Whereas, Jordan Management Company, a Michigan company, and/or its subsidiaries has
requested to enter into a lease agreement (“the Lease”) with the City of Rochester Hills for
the right to explore for oil and gas reserves under City-owned land; and

Whereas, City property covered under terms of the Lease, including optional lands, are held
under clear title by the City of Rochester Hills, and

Whereas, the Lease identifies various terms and conditions, including lease rates, royalty
shares and primary terms, and

Whereas, the location of oil and gas facilities on the City Parks property is prohibited,
subject to the terms of the Lease, and

Whereas, the City retains ownership of all mineral rights on the property, subject to the
terms of the Lease.

Whereas, the form of the agreement has been further reviewed by the City Attorney and
Mayor; and

Whereas, exhibits have been clarified and attached to the Lease, including property
descriptions and supplemental conditions; and

Whereas, the City Attorney has provided his written legal opinion which concurs with his
verbal opinion that the proposed oil and gas lease is for subterranean exploration and
extraction, does not affect the surface use, and is therefore permitted under the City Charter
parkland and open space amendment.

Approved as presented at the January 14, 2013 Regular City Council Meeting. Page 17
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2010-0420

Approved as presented at the January 14, 2013 Reguiar City Council Meeting.

Resolved, that the Rochester Hills City Council hereby approves the proposed Qil and Gas
Lease with Jordan Management Company, LLC.

Be It Further Resolved, that any proposed changes in the future language must be brought
back before the City Council for review and approval.

Request for Purchase Authorization - DPS/ENG: Increase the contract for
engineering and environmental services for the Avon Creek Restoration
Projects (Phase I, Il and Ill) in the amount of $11,700.00 for a total
not-to-exceed of $98,255.00; Hubbell, Roth and Clark, Inc., Bloomfield Hills, Ml

Atfachments: Agenda Summary.pdf
HRC Proposal Ph Il incl pond bypass channel.pdf
060611 Agenda Summary.pdf
Proposed Grant Budget.pdf
HRC Amended Prop.pdf
012411 Agenda Summary.pdf
HRC Proposal Lir 010511.pdf
HRC Proposal Lir 091010.pdf
HRC Consulting Cost 111610.pdi
HRC Proj Update Ltr 100209.pdf
101810 Agenda Summary.pdf
GIS Map.pdf
Agreement.pdf
Agreement Attachments.pdf
BidTabs.pdf
101810 Resolution.pdf
012411 Resolution.pdf
060611 Resolution.pdf

Resolution.pdf

Allan Schneck, Director of DPS/Engineering, and Roger Moore, Professional
Surveyor, were in attendance.

Mr. Schneck stated that if approved, this request will increase the contract for
engineering and environmental services for the Avon Creek Restoration Project.

He noted that a $90,000 grant was received from the U.S. Fish and Wildlife Service
for Phase 3 of the project. He recognized Mr. Moore for his due diligence on the
project, commenting that these awards and grants do not happen by accident. He
explained that funding was originally anticipated at $65,000 when the project was
under consideration in June of 2011; and through the persistence of Mr. Moore and
Tara Presta, Chief Assistant, the U.S. Fish and Wildlife Service increased funding
by an additional $25,000.

A motion was made by Webber, seconded by Yalamanchi, that this matter be Adopted
by Resolution. The motion carried by the following vote:

Aye 7- Hooper, Klomp, Kochenderfer, Rosen, Tisdel, Webber and Yalamanchi
Enactment No: RES0253-2012

Resolved, that the Rochester Hills City Council hereby authorizes the increase to the
contract for engineering and environmental services for the Avon Creek Restoration Projects
(Phase |, [l and ill) to Hubbell, Roth and Clark, Inc., Bloomfield Hills, Michigan in the amount
of $11,700.00 for a total not-to-exceed of $98,255.00.
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OIL AND GAS LEASE
(PAID UP)

Lease No.
THIS AGREEMENT is made as of the _{T™ __ day of SMOMLY | _ 2017% , by and between
City of Rochester Hills ) 2
01 1000 Rochester Hills Drive, Rochester Hills, MI 48309 hercinafter called Lessor (whether one or
more), and Jordan Development Company, L.L.C. of 1503 Garfield Road North Traverse City, MI
42696 hereinafler called Lessee.

1. Lessor, for and in consideration of $10.00 and other pood and valuable considerations, the receipt
and sufficiency of which is hereby aclmowledged, and the covenants and agreements of the Lessee hereinafier
contained, does hereby grant, lease and let unto Lessee the land described below, including afl interests therein
Lessor may acquire by operation of law, reversion or otherwise, (herein called “said land™), exclusively, for the
purposes of exploring by geophysical and other metheds, drilling, mining, operating for and producing oil and/or
gas, together with all rights, privileges and easements useful or convenient in connection with the foregoing and in
connection with treating, storing, caring for, transporting and removing oil and/or gas of whatsoever nature or kind,
including coal seam methane gas, produced from said land or any other land adjacent thereto, including but not
limited to rights to lay pipelines, build roads, drill, establish and utilize wells and facilities for disposition of water,
brine or other fluids, and for enhanced production and recovery operations, and for purposes of conducting gas
storage operations, and construct tanks, power and communication lines, pump and power stations, and other
structures and facilities. Said land is located in the County of _Qskland = State of Michipan, and is described as
follows:

e See Exhibit “1” attached hereto and made n parthereof for legal description.

@ See Exhibit “A* attached hereto and made a part hereof for additional conditions.

containing 61.32 gross acres, more or less,—and-a

&ppm%aﬂaﬁt—te-ﬂae—laﬁd—ﬁpeerﬁea}ly—éesefibe ReG-Or-Clatmed- _:':::'-.-. 2538F-HR5-8
preforenceright ofaequisitien; including but not Iends underlying all alleys, streets, roads or highways
and all riparian or submerged lands along and/or underlying any rivers, lakes or other bodies of water. The term
“oil” when used in this lease shall mean crude oil and other hydrocarbons, regardless of gravity, produced at the well
in liquid form by ordinary production methods, including condensate separated from gas at the wall. The term “gas”
when used in this lease shall mean hydrocarbons produced in & gaseous state at the well (not including condensate
separated from gas at the well), helium, nitrogen, carbon dioxide and other commercial gases,

2. It is agreed that this lease shall remain in force for a primary term of __five (5) vears from the
date of this lease, and as long thereafter as operations are conducted upon said land or on lands pooled or unitized
therewith with no cessation for more than 120 consecutive days; provided, however, that in no event shall this lease
terminate unless production of oil and/or gas from all wells located on said land, or on lands pooled or unitized
therewith, has permanently ceased, If operations commenced during the primary term are discontinued less than
120 days before the end of the term, this lease shall not terminate at the end of the primary term if operations are
again conducted within 120 days after the discontinuance. Whenever used in this leage the word “operations” shall
refer to any of the following and any activities related thereto: preparing location for drilling, drilling, testing,
completing, equipping, reworking, recompleting, deepening, plugging back or repairing of a well in search for or in
an endeavor to obtain production of oil and/or gas, and production of oil and/or gas whether or not in paying
quantities.

3. Lessee covenants and agrees to pay the following royalties: (a) To deliver to the credit of the
Lessor into tank reservoirs or into the pipeline to which Lessee may connect its wells, one-eighth (1/8) of the oil
produced and saved from said land, Lessor’s interest to bear one-eighth (1/8) of the cost of treating oil to render it
marketable pipeline oil, or from time to time, at the option of Lessee, Lessee may sell the oil produced and saved
from said land and pay Lessor one-eighth (1/8) of the net amount realized by Lessee, computed at the wellhead,
whether the point of sale is on or off said land. (b) To pay Lessor on gas produced from said land (1) when sold by
Lessee, whether the point of sale is on or off said land, one-eighth (1/8) of the net amount realized by Lessee
computed at the wellhead, or (2) when used by Lessee, for purposes other than those specified in Paragraph
numbered 7 of this lease, the net market value, at the wellhead, of one-eighth (1/8) of the gas 5o used. As used in
this Lease, the term net amount realized by Lessee computed at the wellhead shall mean the gross proceeds received
by Lessee from the sale of oil and gas minus post-production costs incurred by Lessee between the wellhead and the
point of sale, and the term net market value at the wellhead shall mean the current market value (at the time of
productior) of the gas at the market point where gas produced in the general area is commonly purchased and sold,
minus the post-production costs that would be incurred by Lessee between the wellhead and such market point in
order fo realize that market value. As used in this lease, the term “post-production costs” shall mean all costs and

expense of (a)-treat: ssing-oil-and/er-gas-to-separate-and-remeve-nen-hydrecarbens-including-but-net




Lmited-to-water;-carben Bryels and-pitregen;-and-(b)-sepasating-liguid-hydrocarbons-fromgas;
other—than-condensate-sepasated-at-the~-well-and (c) transporting oil and/or gas, including but not limited to

transportation between the wellbead and any production or

Stio ]S =Ery SE2ee Yith

asta-of-eapital-and-re i 3-inves in-guch-faciliies: Prior to payment of royalty,

Lessor shall execute a Division Order setting forth his interest in production. Lessee may pay all taxes and fees

levied upon the oil and gas produced, including, without limitation, severance taxes and privilege and surveillance
fees, and deduct a proportionate share of the amount so paid from any monies payable to Lessor hereunder.

4, 1f any well, capable of producing oil and/or gas, whether or not in paying quantities, located on
said land or on lands pooled or unitized with all or part of said land, is at any time shut-in and production therefrom
is not sold or used off the premises, nevertheless such shut-in well shall be considered a well producing oil and/or
gas and this lease will continue in force while such well is shut-in, notwithstanding expiration of the primary term.
In lien of any implied covenant to market, Lesses expressly agrees to market oil and/or gas produced from Lessee’s
wells located on said land or on land pooled or unitized therewith, but Lessee does not covenant or agres to reinject
or recycle gas, to market such oil and/or gas under terms, conditions or circumstances which in Lessee’s judgment
are uneconomic or otherwise unsatisfactory or to bear more than Lessee’s revenue interest share of the cost and
expense incurred to make the production marketable. If all wells on said land, or on lands pooled or unitized with
all or part of said land, are shut-in, then within 60 days after expiration of each period of one year in length (anmal
period) during which all such wells ere shui-in, Lessee shall be obligated to pay or tender, as royalty, to Lessor, the
sum of $1:08 25.00 multiplied by the number of acres subject to this lease, provided, however that if production
from & well or wells located on said land or on lands pooled or unitized therewith is sold or used off the premises
before the end of any such annual period or if at the end of any such annual period this lease is being maintained in
force and effect other than solely by reason of the shut-in well(s), Lessee shall not be obligated to pay or tender said
sum of money for that annual period. This shut-in royalty payment may be made in currency, draft or check, at the
option of Lessee, and the depositing of such payment in any post office, with snfficient postage and properly
addressed to Lessor, within 60 days expiration of the annual period shall be deemed sufficient payment as herein
provided.

5. If Lessor considers that Lessee has not complied with all its obligations hereunder, both express
end implied, Lessor shall give written notice to Lessee specifically describing Lessee’s non-compliance. Lessee
shalf bave 120 days from receipt of such notice to commence, and shall thereafier pursue with reasonable diligence,
such action as may be necessary or proper to satisfy such obligation of Lessee, if any, with respect to Lessar's
notice. Neither the service of said notice nor the doing of any acts by Lessee in response thereto shall be deemed an
admission or create a presumption that Lessee has failed to perform all its obligations hereunder. No judicial action
may be commenced by Lessor for forfeiture of this lease or for demages until after said 120 day period. Lessee shall
be given a reasonable opportunity after a final court determination to prevent forfeiture by discharging its express or
implied obligation as established by the court. If this lease is canceled for any cause, it shall, nevertheless remain in
force and effect as to (a) sufficient acreage around each well as to which there are operations, 50 as to constitute a
drilling or maximum sllowable unit under applicable governmental regulations, such acreage to be designated by
Lessee in such shape as then existing spacing mles permit and (b) any part of said land included in a pooled or
unitized unit on which there are operations. Lessee shall also have such easements on said land as are necessary or
convenient for operations on the acreage so retained. .

6 If this lease covers less than the entire undivided interest in the oil and gas in said land (whether
Lessor’s interest i8 herein specified or not), then the royalties, shut-in royalties and any extension payment pursnant
to Paragraph numbered 19 below shall be paid to Lessor only in the proportion which the interest in oil and gas
covered by this leass bears to the entire undivided interest therein.

7 Lessee shall have the right to use, free of cost, gas, cil and water produced on said land for
Lessee’s operations hereunder, except water from the wells of Lessor. When requested by Lessor, Lessee shall bury
Lessee’s pipelines below plow depth. No well shall be drilled nearer than 200 feet from the house or barn now on
said land without written consent of Lessor. Lessee shall pay for damages cansed by Lessee’s operations to growing
crops on said land. Lessee shall have the right at any time to remove all machinery and fixtures placed on said land,
including the right to draw and remove casing and any other downhole equipment and fixtures.

8. Lessee is hereby granted the rights to pool or unitize said land or any part of said land, either
before or after production is established, with other lands, as to any or all minerals or horizons, to establish units
containing not more than approximately 320 acres; provided, however, such units may be established so as to
contain not more than approximately 640 scres 8s to any or all of the following: (a) gas, (b) oil produced from
formations located below the top of the Ordovician period, and (c) oil produced from wells classified as gas wells by
the regulatory agency having jurisdiction. If units larger than those permitted above, either at the time established or
thereedter, are required or permitted under any governmental rule or order to drill or operate a well at a regular
location, to obtain the maximum allowable from any well or for any other reason, then the maximum unit size
authorized hereby shall conform to the size required or permitted by such governmental rule or order. Lessee may
enlarge the unit to the maximum area permitted herein and may reform said unit to include after-acquired leases
within the unit area. Lessee may create, modify, enlarge or reform the unit or units as above provided at any time,
and from time fo time during the continuance of this lense, either before or afler production is obtained. A unit
established hereunder shall be effective for all purposes of this lease, whether or not all interests in the lands in the
units are effectively pooled or unitized. Lessee may, but shall not be required to, drill more than one well in each
unit. Lessee may reduce or terminate such unit or units at any time prior to the discovery of oil or gas on the pooled
or unitized lands, or at any time after discovery subsequent to the cessation of production. Lesses may create,
modify, enlarge, reform, reduce, or terminate each unit by recording a written declaration to that effect In the
Register of Deeds or recorder’s office in the county or counties in which such unit is located. Any operations
conducted on any part of the lands pooled or unitized shall be deemed to be on the lands leased herein within the
meaning of all provisions of this lease, Production of oil and/or gas from the unit shall be allocated to the lands
described herein which are included in the unit in the same proportion as the number of surface acres in the lands
described herein which are included in the unit bears to the total number of surface acres in the unit.




9. In addition to the rights to pool or unitize granted to the Lessee in Paragraph numbered 8 above,
for the purpose of promoting the development of hydrocarbon production from shallow formations, as hersinafier
defined, Lessee is granted the right to pool or unitize the shallow formations in said land, or any part of said land
with other lands, to establish a unit or units of any size and shape for the drilling and operation of multiple wells,
The right to pool or unitize is a recurring right exercisable either before or after production is established and is
irrespective of whether authority similar to this exists with respect to such other land, lease or leases, The unit may
consist of any number of tracts or parcels of land. The exercise of this right shall be effective only if the required
well density (at least one straight hole well drilled into the pooled or unitized shallow formation for each 320 acres
of the unit or one lateral well drilled in the pooled or unitized shallow formation for each 640 acres of the unit) is
attained no later than five (5) years afler recording of the written declaration of the unit. In the event lateral wells
are drilled, the effective well density requirement shall be one well per 640 acres. As used herein, the term “shallow
formations™ shall mean formations between the surface of the earth and a depth of 2,500 feet. All provisions of
Paragraph numbered 8, including those regarding Lessee’s identification of a unit, the effect of operations conducted
thereon and the allocation of production from wells thereon, shall apply in the same manner to a unit formed
pursuant to this paragraph for production from shallow formations, except to the extent imconsistent with this
paragraph. Lessee may amend, expand, reduce, reform or otherwise modify the unit by filing of record 2 written
declaration to that effect, provided that the required well density is maintained, or is attained by the drilling of an
additional well or wells within three (3) years after each such expansion. Lessor specifically acknowledges and
agrees that the formation of units under this paragraph is intended to allow development of hydrocarbons in shallow
formations which might otherwise not be economic, that nnits may be created, modified, enlarged, reformed,
reduced or terminated f{o permit such economic development, that the validity of Lessee’s actions in creating,
modifying, enlarging, reforming, reducing or terminating such units shall not be dependent upon the existence of
any geological justification, and that Lessee's right to create, maintain, modify, enlarge, reform, reduce or terminate
any such units shall only be limited by the required well density provisions set forth above.

10. This lease is subject to laws and to rules, regulations and ordess of any govemnmental agency
having jurisdiction, from time to time in effect, pertaining to well spacing, pooling, unitization, drilling or
production units, or use of material and equipment. .

11. If, after the date hereof, the leased premises shall be conveyed in severalty or in separate tracts, the
premises shall, nevertheless, be developed and operated as one lease, except that royalties &s to any producing well
shall be payable to the owner or owners of only those tracts located within the drilling unit designated by the state
regulatory agency for such well and apportioned among szid tracts on & surface acreage basis; provided, however, if
a portion of the leased premises is pooled or unitized with other lands for the purpose of operating the pooled wnit as
one lease, this paragraph shall be inoperative as to the portion 50 pooled or unitized.

12 If Lessee is prevented from, or delayed in commencing, continuing, or resuming operations, or
complying with its express or implied obligations herennder by circumstances not reasonably within Lessee’s
control, this lease shall not terminate and Lessee shall not be linble for damages so long as said circumstances
continue (the “period of suspension™). These circumstances include, but are not limited to the following: conflict
with federal, state or local laws, rules, regulations and execntive orders; acts of God; strikes; lockouts; riots; wars;
improper refusal or undue delay by any governmental agency in issuing a necessary approval, license or permit
applied for by Lessee; equipment failures; and inability to obtain materials in the open market or to transport said
materials. If the period of suspension commences more than 120 days prior to the end of the primary term of this
lease, then that period of suspension shell be added to the primary term. If the period of suspension commences less
than 120 days prior to the end of the primary term or at any time after the primary term, then this lease shall not
terminate if Lessee shall commence or resume operations within 120 days after the end of the period of suspension.

13. If the estate of either party hereto is assigned, and the privilege of assigning in whole or in part is
expressly allowed, the covenants and provisions of this lease shall extend to such party's heirs, devisees, legal
representatives, successors or assigna. Notwithstanding any other actual or constructive knowledge of Lessee, no
change in the ownership of land or assignment of royalties or other monies, or any part thereof, shall be binding on
Lessee until 45 days after Lessee has received, by certified mail, written notice of such change and the originals or
certified copies of those instruments that have been praperly filed for record and that shall be necessary in the
opinion of Lessee to establish the validity of such change of ownership or division of interest. No change or
division in the ownership of said land, royalties or other monies, or any part thereof, however accomplished, shalt
increase the obligations or diminish the rights of Lessee, including, but not limited to, rights and obligations relating
to the location and drilling of wells and the measurement of production. Upon assignment by Lessee, is successors
or assigns, the assignor shall be released from, and the assignee shall assume, the responsibility to fulfill the
conditions and to perform the covenants of this lease, express or implied, with regard to the inferest assigned.
Breach of any covenant or failure to fulfill any condition by aun owner of any part of the leasehold interest created by
this lease shall not defeat or affect the rights of the owner(s) of any other part.

14. Lessor hereby i i agrees that Lessee may at
any time pay all or part of any land contract, mortgage, taxes, or other liens or charges with respect to said land,
either befors or after maturity and be subrogated to the rights of the holder thereof, and that Lessee shall be entitled
to reimbursement out of any royalty or other manies payable to Lessor herounder. This lease shall be binding upon
each party who executes it without regard to whether it is executed by all those named herein as Lessor.

15, Lessee may at any time surrender this lease as to all or any part of said land, or as to any depths or
formations therein, by delivering or mailing a release to Lessor if the lease is not recorded or by placing a release of
record in the proper county if the lease is recorded. If this lense is surrendered only as to part of said land, any shut-
in royalties which may thereafter be payable hereunder shall be reduced proportionately.
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17. Al writien notices permitted or required by this lease to be given Lessor and Lessee herein shall
be at their respective addresses listed hereinabove, shall be by certified United States mail, and shall identify this
lease by date, parties, description and recording data; provided that either party may change such notice address by
giving written notice to the other party specifying the new address.

18. In the event any one or more of the provisions contained in this lease shall, for any reason, be held
invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any
other provision of this lease.

19. This lease may, at Lessee’s option, be extended &3 to all or part of the lands covered hereby for an
additional primary term of _two (2) _years commencing on the date that the lease would have expired but for the
extension. Lessee may exercise its option by paying or tendering to Lessor an extension payment of § 150.00
per acre for the minerals then covered by the extended lease, said bonus to be paid or tendered to Lessor in the same
manner as provided in Paragraph numbered 4 hereof with regard to the payment of shut-in royalties. If Lessee
exercises this option, the primary term of this lease shall be considered to be continuous, commencing on the date of
the lease and continuing from that date to the end of the extended primary term. Lessee’s option shall expire on the
first to oceur of the following: (a) the termination or expiration of this lease or (b) the second anniversary of the
expiration of the primary term stated in Paragraph numbered 2 above,
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STATE OF MICHIGAN )
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On this IEH" day of :YPMUQR\/ , Z5t%; before me personally appeared
ARYAN "K. BerRaETT known to me to be the person (s) described
in and who executed the foregoing instrument, and who acknowledged to me that he\@he, they) -Q.xecuted the same.
Y , Notary Public

My Commission Expires: |} - (p -0/2 Acting in Oaklend County, MI

For OAK LAND County, MI
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This instrament prepared by: Ben Brower of 1503 Garfield Road North, Traverse City, MI 49686.
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MY COMMISSION EXPIRES 11-26-2013
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EXHIBIT A
TO OIL AND GAS LEASE

This Exhibit A is attached to and made a part thereof of that certain Oll and Gas Lease dated
JisEY 1S 2018 entered into between the City of Rochester Hills, as Lessor, and

Jordan Development Company, L.L.C., as Lessee, Is hereby supplemented to add the following
paragraphs, all of which serve to amend, and shall prevail whenever in conflict with, the provisions
of the Oll and Gas Lease.

1.

Lessee agrees that, as it pertains to the lands covered by this lease, it shall not utilize the
procedure known as High Volume Hydraulic Fracturing wherein it uses sand or other forms
of proppant to hydraulically fracture the well as commonly utilized in unconventional shale
plays such as the Marcellus Shale in Pennsylvania.

Notwithstanding anything contained in this Oil and Gas Lease to the contrary, Lessor's
royalty is hereby changed from one-sighth (1/8") to one-sixth (1/6th) and everywhere in this
lease where the fraction one-gighth (1/8™) appears, the fraction one-sixth (1/6th) is hereby
substituted.

Lessee shall have no right of entry and shall conduct no operations on the surface of the
leased premises without further official approval of the City Council and compliance, as
necessary, with applicable ordinance or charter requirements. Stated anocther way, Lessee
shall not erect, construct, store or maintain any wells, drill rig, storage tanks, pumps, pipes,
or other in-ground or above-ground structures, facllities or equipment on the leased
premises; Lessee, through ifs operations, shall not disrupt, interfere with, restrict, drain,
damage, destroy or remove any natural or man-made condition, feature or improvement
located on the leased premises; nor shall Lessee’s operations hinder, interfere with, restrict
or otherwise adversely affect the current or fulure use and development of the leased
premises for parks, open space and public recreation without further official approval of the
City Council and compliance, as necessary, with applicable ordinance or charter
requirements

This lease covers oil, gas and related hydrocarbons only. No other minerals are to be
considered part of this lease.

Lessee or West Bay Exploration Company shalt at all times be the operator, as that term Is
generally construsd or defined in the usual joint operating agreement or other standard oil
field contract, for all exploration and production activities and all other activifies under this
Lease. With the exception of West Bay Exploration, Lessee shall not assign the operatlons,
in whole or In par, to anyone other than a financially responsible, experienced and
competent operator acceptable to Lessor and pursuant to Lessor's prior written approval,
which approval shall not be unreasonably withheld.

Lessor has the right to examine and/or audit, at its sole expense and at Lessee's office,
Lessee's accounts and books In connection with the payments to be made under this lease
not more than once per year.

If at the end of the primary term a portion of the leased premises is pooled or unitized with
lands that are not a portion of the leased premises so as to form a pooled unit or units, then
operations on, completion of a well on, or production from such unit or units will not maintain
this Lease in force as to that portion of the leased premises not included in such pooled unit
or units,

Lessee shall commence paying royalties to Lessor within ninety (80) days after the well is

completed as a producing oil well and marketed and within ninety (20) days after a gas well

is connected with a pipeline and marketed, and shall continue to promptly pay all royalties

no later than sixty (60) days past the last day of the month in which the royally products

were produced and payment has been recelved by Lessee from the respective

purchaser(s). On any and all royalties which are not paid in accordance with the provisions
3 essee shall pay to Lessor interest at the rate of 10% per annum,

P -
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EXHIBIT 1

LEGAL DESCRIPTION

This Exhibit 1 is attached to and made a part thereof of that certain Oll and Gas Lease
dated _~JAnnAQy l‘Tl 2013 entered into between the City of Rochester Hills, as
Lessor, and Jordan Development Company, L.L.C., as Lessee

1) Nowicki Park (combined parcel)

Part of Northwest 1/4 of Section 8, Township 3 North, Range 11 East, City of Rochester Hills,
Oakland County , Michigan described as: The South 35 acres of North 50.79 acres of West

1087.60 feet of said section 8, containing 35.0 acres more or less.

70-15-08-100-006, 70-15-08-100-007, 70-15-08-100-008, 70-15-08-151-001, 70-15-08-151-002

2) Tienken Road Park

Part of west 1/2 OF Southeast 1/4 of Section 6, Township 3 North, Range 11 East Cify of
Rochester Hills, Oakland County , Michigan described as: Beginning at a point on South
section line East 612.00 fest from South 1/4 Corner, thence South 89-41-00 East on saction line
564.00 Feet, thence North 03-12-40 West 783.00 Feet, thence N 89-41-00 West 564.00 FT,
thence South 03-12-40 East 783.00 Feet to the point of beginning, containing 10.0 acres.

70-15-06-400-003

3) Van Hoosen Jones Stony Creek Cemetery

Parl of the Northeast 1/4 of Section 11, Township 3 North, Range 11 East, City of Rochester,
Oakland County, Michigan, being more particularly described as follows: Beginning at the North
1/4 comner of Section 11, thence South 02-18-03.6 West, 853.64 feet; thence South 02-31-29.4
West, 340.66 feet; thence North 89-04-50 East, 603.91 feet; thence North 02.26-16.9 East,
1162.61 feet; thence North 87-54-37.5 West, 604.41 feet to the baginning, and containing 16.32
acres.




OIL AND GAS LEASE
(PAID UP)
Lease No.

THIS AGREEMENT is made asuof the |'5T* day of Shddpay . 2012 %, by and between

City of Rochester Hills ) 2
011000 Rochester Hills Drive, Rochester Hills, VI 45309 herainafier oalled Lessor (whether one or
more), end Jordan Development Company, L.L.C. of 1503 Garfield Road North Traverse City, MI
49696 hereinafter called Lessee.

1 Lessor, for and in consideration of $10.00 and other good and valuable considerations, the receipt
and sufficiency of which is hercby acknowledged, and the covenants and agreements of the Lessee hersinafier
contained, does hereby grant, lease and let unto Lessee the land described below, including all interests therein
Lessor may acquire by operation of law, reversion or otherwise, (herein called “said land”), exclusively, for the
purposes of exploring by geophysical and other methods, drilling, mining, operating for and producing oil and/or
gas, together with all rights, privileges and easements useful or convenient in connection with the foregoing and in
connection with treating, storing, caring for, transporting and removing oil and/or gas of whatsoever nature or kind,
including coal seam methane gas, produced from said land or any other land adjacent thereto, including but not
limited to rights to lay pipelines, build roads, drill, establish and ntilize wells and facilities for disposition of water,
brine or other fluids, and for enhanced production and recovery operations, and for purposes of conducting gas
storage operations, and construct tanks, power and communication lines, pump and power stations, and other
strluctures and facilities. Said land is located in the County of_Qsldand  State of Michigan, and is described as
follows:

e See Exhibit “1” attached hereto and made a part hereof for legal description.

e See Exhibit “A” attached hereto and made a part hereof for additional conditions.

containing 61.32 gross aeres, more or less,—waﬂés—aﬁd%ﬁmm-ﬂaefeiﬂ—eea&geeus—w

to-the-land-gpeei ed-above-that are-owned-or-elaima 07 ieh-Lesser hasa
isition; including but not limited to all lands underlying all atleys, streets, roads or highways
and all riparian or submerged lands along and/or underlying any rivers, lakes or other bodies of water. The term
"'oil” when used in this leass shall mean crude oil and other hydrocarbons, regardless of pravity, produced at the well
in liquid form by ordinary production methods, including condensate separated from gas at the well. The term “gas”
when used in this lease shall mean hydrocarbons produced in a gaseous state at the well (not including condenzsate
separated from gas at the well), helium, nitrogen, carbon dioxide and other commercial gases,

2. It is agreed that this lease shall remain in force for a primary term of___five (5) years  from the
date of this lease, and as long thereafier as operations are conducted upon said land or on Iands pooled or unitized
therewith with no cessation for more than 120 consecutive da ; provided, however, that in no event shall this lease
terminate unless production of oil and/or gas from all wells located on said land, or on Iands pooled or unitized
therewith, has permanently ceased. If operations commenced during the primary term are discontinued less than
120 days before the end of the term, this lease shall not terminate at the end of the primary term if operations are
again conducted within 120 days after the discontinuance. Whenever used n this lease the word “operations” shall
refer to any of the following and any activities related thereto: preparing location for drilling, drilling, testing,
completing, equipping, reworldng, recompleting, deepening, phigging back or repairing of a well in search for or in
an endeavor to obtain production of oil and/or gas, and production of oil and/or gas whether or not in paying
quantities.

3. Lessee covenants and agrees to pay the following royalties: (2) To deliver to the credit of the
Lessor into tank reservoirs or into the pipeline to which Lessee may connect its wells, one-sighth (1/8) of the oil
produced and saved from said land, Lessor’s interest to bear one-eighth (1/8) of the cost of treating oil to render it
marketsble pipeline oil, or from time to time, at the option of Lesses, Lesses may sell the oil produced and saved
from said land and pay Lessor one-eighth (1/8) of the net amount realized by Lessee, computed at the wellhead,
whether the point of sale is on or off said land. (b) To pay Lessor on gas produced from said land (1) when sold by
Lessee, whether the point of sale is on or off said land, one-eighth (1/8) of the net amount realized by Lessee
computed at the wellhead, or (2) when used by Lessee, for purposes other than those specified in Paragraph
numbered 7 of this lense, the net market value, at the wellhead, of one-eighth (1/8) of the gas 80 used. As used in
this Lease, the term net amount realized by Lessee computed at the wellhead shall mean the gross proceeds received
by Lessee from the sale of oil and gas minus post-production costs incurred by Lessee between the wellhead and the
point of sale, and the term net market value at the wellhead shall mean the current market value (at the time of
production) of the gas at the market point where gas produced in the general area is commonly purchased and sold,
minus the post-production costs that would be incurred by Lessee between the wellhead and such market poiat in
order to realize that market value. As used in this lease, the term “post-production costs™ shall mean all costs and

expense of {a)-treating and-processing-oi and-rermo




arbon-dexdiderhydrop e-and-nitropen;and-{b)-separating liguid-hydrocarbons-fromgas;
other—than-cendensate-separated-at-the~well-and (c) transporting oil and/or gas, including but not limited to
transportation between the wellhead and any production or treating facilities, and transportation to the point of sale,
SRE-Eas ation-and-deliversy-pu 8 nd-{e)-rneteri il-andlor-zas-to-determine-the

ovide-such-treating;-processing; ression-and-metering-services,-orit
rs-to-provide-such-services;and-i Lesses-uves-its-own-pipelines-and/or-equipmesnt; post-production
da-rensenablo—depresiation—an 3 —SXPORSES-Te :..; o—guch-fpeilifestogather—swith

el3-gosts a and-reasonableretusn 3 neat-in-such-feeilifes: Prior 10 payment of royalty,
Lessor shall execute a Division Order setting forth his interest in production. Lessee may pay all taxes and fees
levied upon the oil and gas produced, including, without limitation, severance taxes and privilege and surveillance
fees, and deduct a proportionate share of the amount so paid from any monies payable to Lessor hereunder.

4. If any well, capable of producing oil and/or gas, whether or not in paying quantities, located on
said land or on lands pooled or unitized with all or part of said land, is at any time shut-in and production therefrom
is not sold or used off the premises, nevertheless such shut-in well shall be considered a well producing oil and/or
gas and this lease will continue in force while such well is shut-in, notwithstanding expiration of the primary term.
In lieu of any implied covenant to market, Lessee expressly agrees to market oil and/or gas produced from Lessee’s
wells located on said land or on land pooled or unitized therewith, but Lessee does not covenant or agree to reinject
or recycle gas, to market such oil and/or gas under terms, conditions or circumstances which in Lessee’s judgment
are uneconomic or otherwise unsatisfactory or to bear more than Lessee’s revenue interest share of the cost and
expense incurred to make the production marketable. If all wells on said land, or on lands pooled or unitized with
all or part of said land, are shut-in, then within 60 days after expiration of each period of one year in length (annual
period) during which all such wells are shut-in, Lessee shall be obligated to pay or tender, as royalty, to Lessor, the
sum of $4:60 25.00 multiplied by the number of acres subject 1o this lease, provided, however that if production
from & well or wells located on said land or on lands pooled or unitized therewith is sold or used off the premises
before the end of any such anmual period or if at the end of eny such annual period this lease is being maintained in
force and effect other than solely by reason of the shut-in well(s), Lessee shall not be obligated to pay or tender said
sum of money for that annual period. This shut-in royalty payment may be made in currency, draft or check, at the
option of Lesses, and the depositing of such payment in any post office, with sufficient postage and properly
addressed to Lessor, within 60 days expiration of the annual period shall be deemed sufficient payment as herein
provided.

5. 1f Lessor considers that Lessee has not complied with all its obligations hereunder, both express
and implied, Lessor shall give written notice to Lessee specifically describing Lesses’s non-compliance. Lessee
shall have 120 days from receipt of such notice to commence, and shall thereafter pursue with reasonable diligence,
such action as may be necessary or proper to. satisfy such obligation of Lessee, if any, with respect to Lessor’s
notice. Neither the service of said notice nor the doing of any acts by Lesses in response thereto shall be deemed an
admission or create a presumption that Lesgee has failed to perform all its obligations hereunder. No judicial action
may be commenced by Lessor for forfeiture of this lease or for damages until after said 120 day period. Lessee shall
be given a reasonable opportunity after a final court determination to prevent forfeiture by discharging its express or
implied obligation as established by the court. IF this lease is canceled for any causs, it shall, nevertheless remain in
force and effect as to (a) sufficient acreage around each well as to which there are operations, So as to constitute a
drilling or maximum alloweble unit under applicable governmental regulations, such acreage to be designated by
Lessee in such shape as then existing spacing rules permit and (b) any part of said land included in a pooled or
unitized unit on which there are operations, Lessee shall also have such easements on said land as are necessary or
convenient for operations on the acreage so retained. .

6 If this lease covers less than the entire undivided interest in the oil and gas in said land (whether
Lessor’s interest is herein specified or not), then the royalties, shut-in royalties and any extension payment pursuant
to Paragraph numbered 19 below shall be paid to Lessor only in the proportion which the interest in oil and gas
covered by this Jease bears to the entire undivided inferest therein.

Lessee shall have the right to use, free of cost, gas, oil and water produced on said land for
Lessee’s operations hereunder, except water from the wells of Lessor, When requested by Lessor, Lessee shall bury
Lessee’s pipelines below plow depth. No well shall be drilled nearer than 200 feet from the house or barn now on
said land without written consent of Lessor, Lessee shall pay for damages caused by Lessee’s operations to growing
crops on said land. Lessee shall have the right at any time to remove all machinery and fixtures placed on said land,
including the right to draw and remove casing and any other downhole equipment and fxtures.

8. Lessee is hereby granted the rights to pool or unitize said land or any part of said land, either
before or after production is established, with other lands, as to any or all minerzls or horizons, to establish units
containing not more than approximately 320 acres; provided, however, such units may be established so as to
contain not more than approximately 640 acres as to any or all of the following: (a) gas, (b) oil produced from
formations located below the top of the Ordovician period, and (c) oil produced from wells classified as gas wells by
the regulatory agency having jurisdiction. If units larger than those permitted above, either at the time established or
thereafter, are required or permitted under any governmentel rule or order to drill or operate a well at a regular
location, to obtain the maximum allowsble from any well or for any other reason, then the maximum unit size
authorized hereby shall conform to the size required or permitted by such governmental rule or order. Lesses may
enlarge the unit to the maximum area permitted herein and may reform said unit to include after-acquired leases
within the unit area. Lessee may create, modify, enlarge or reform the unit or units as above provided at any time,
and from time to time during the continuance of this lense, either before or after production is obtained. A unit
established hereunder shall be effective for all purposes of this lease, whether or not all interests in the lands in the
units are effectively pooled or unitized. Lessee may, but shall not be required to, drill more than one well in each
unit. Lessee may reduce or terminate such unit or units at any time prior to the discovery of oil or gas on the pooled
or unitized lands, or at any time after discovery subsequent to the cessation of production. Lessee may create,
modify, enlarge, reform, reduce, or terminate each unit by recording a written declaration to that effect in the
Register of Deeds or recorder’s offioe in the county or counties in which such unit is located. Any operations
conducted on any part of the lands pooled or nnitized shall be deemed to be on the lands leased herein within the
meaning of all provisions of this lease, Production of oil and/or gas from the unit shall be allocated to the lands
described herein which are included in the unit in the same proportion as ths number of surface acres in the lands
described herein which are included in the unit bears to the total number of surface acres in the unit.




9. In addition to the rights to pool or unitize granted to the Lessee in Paragraph numbered 8 above,
for the purpose of promoting the development of hydrocarbon production from shallow formations, as hereinafier
defined, Lesses is granted the right to pool or unitize the shallow formations in said land, or any part of said land
with other lands, to establish a unit or units of any size and shape for the drilling and operation of multiple wells,
The right to pool or unitize is a recurring right exercisable either before or after production is established and is
irrespective of whether authority similar to this exists with respect to such other land, lease or leases. The unit may
consist of any number of tracts or parcels of land. The exercise of this right shall be effective only if the required
well density (at least one straight hole well drilled into the pooled or unitized shallow formation for each 320 acres
of the unit or one lateral well drilled in the pooled or unitized shallow formation for each 640 acres of the unit) is
attained no later than five (5) years afier recording of the written declaration of the unit. In the event lateral wells
are drilled, the effective well density requirement shall be one well per 640 acres. As used herein, the term “shallow
formations™ shall mean formations between the surface of the earth and a depth of 2,500 feet. All provisions of
Paragraph numbered 8, including those regarding Lessee’s identification of a unit, the effect of operations conducted
thereon and the allocation of production from wells thereon, shall apply in the same manner to a unit formed
pursuant to this paragraph for production from shallow formations, except to the extent inconsistent with this
paragraph. Lessee may amend, expand, reduce, reform or otherwise modify the uxit by filing of record a written
declaration to that effect, provided that the required well density is maintained, or is attained by the drilling of an
additional well or wells within three (3) years after each such expansion. Lessor specifically acknowledges and
agrees that the formation of units under this paragraph is intended to allow development of hydrocarbons in shallow
formations which might otherwise not be economis, that wnits may be created, modified, enlarged, reformed,
reduced or terminated to permit such economic development, that the validity of Lessee’s actions in creating,
modifying, enlarging, reforming, reducing or terminating such units shall not be dependent upon the existence of
any geological justification, and that Lessee’s right to create, maintain, modify, enlarge, reform, reduce or terminate
any such units shall only be limited by the required well density provisions set forth above.

10. This lease is subject to laws and to rules, regulations and orders of any governmental agency
having jurisdiction, from time to time in effect, pertaining to well spacing, pooling, unitization, drilling or
production units, or use of material and equipment. .

11. If, after the date hereof, the leased premises shall be conveyed in severalty or in separate tracts, the
premises shall, nevertheless, be developed and operated as one lease, except that royalties as to any producing well
shall be payable to the owner or owners of only those tracts located within the drilling unit designated by the state
regulatory agency for such well and apportioned among said tracts on a surface acreage basis; provided, however, if
a portion of the leased premises is pooled or unitized with other lands for the purpose of operating the pooled unit as
one lease, this paragraph shall be inoperative as to the portion so pooled or unitized.

12 If Lessee is prevented from, or delayed in commencing, continning, or resuming operations, or
complying with its express or implied obligations hereunder by circumstances not reasonably within Lessee’s
control, this lease shall not terminate and Lessee shall not be liable for damages so long as said circumstances
continue (the “period of suspension”). These circumstances include, but are not limited to the following: conflict
with federal, state or local laws, rules, regulations and executive orders; acts of God; strikes; lockouts; riots; wars;
improper refusal or undue delay by any governmental agency in issuing a necessary approval, license or permit
applied for by Lessee; equipment failures; and inability to obtain materials in the open market or to transport said
materigls. If the period of suspension commences more than 120 days prior to the end of the primary term of this
lease, then that period of suspension shall be added to the primary term. If the period of suspension commences less
than 120 days prior to the end of the primary term or at any time after the primary term, then this lease shall not
terminate if Lesses shall commence or resume operations within 120 days after the end of the period of suspension.

13. If the estate of either party hersto is assigned, and the privilege of assigning in whole or in part is
expressly allowed, the covenants and provisions of this lease shall extend to such party’s heirs, devisess, legal
representatives, successors or assigns. Notwithstanding any other actual or constructive knowledge of Lessee, no
change in the ownership of land or assignment of royalties or other monies, or any part thereof, shall be binding on
Lessee until 45 days after Lessee has received, by certified mail, written notice of such change and the originals or
certified copies of those instruments that have been properly filed for record and that shell be necessary in the
opinion of Lessee to establish the validity of such change of ownership or division of interest. No change or
division in the ownership of said land, royalfies or other monies, or any part thereof, however accomplished, shall
increase the obligations or diminish the rights of Lessee, including, but not limited to, rights and obligations relating
to the [ocation and drilling of wells and the measurement of production. Upon assignment by Lessee, its successors
or assigns, the assignor shall be released from, and the assignee shall assume, the responsibility to fulfill the
conditions and to perform the covenants of this lease, express or implied, with regard to the interest assigned,
Breach of auy covenant or failure to fulfill any condition by an owner of any part of the leasehold interest created by
this lease shall not defeat or affect the rights of the owner(s) of any other part.

14, Lessorhereby W aRtS-Ane-agreeste-geena-me tifa-to said-Ia a1 agrees ﬂlat Lessee may at
any time pay all or part of any land contract, mortgage, taxes, or other liens or charges with respect to said land,
either before or after maturity and be subrogated to the rights of the holder thereof, and that Lessee shall be entitled
to reimbursement out of any royalty or other monies payable to Lessor hereunder. This lease shall be binding upon
each party who executes it without regard to whether it is executed by all those named herein as Lessor,

15, Lessee may at any time surrender this lease as to all or any part of said land, or &s to any depths or
formations therein, by delivering or mailing a release to Lessor if the lease is not recorded or by placing a release of
record in the proper county if the lease is recorded. If this lease is surrendered only as to part of said land, any shut-
in royalties which may thereafier be payable hereunder shall be reduced proportionately.




17. All written notices permitted or required by this lease to be given Lessor and Lessee herein shall
be at their respective addresses listed hereinabove, shall be by certified United States mail, and shall identify this
lease by date, parties, description and recording data; provided that either party may change such notice address by
giving written notice to the other party specifying the new address.

18, In the event any one or more of the provisions contained in this lease shall, for any reason, be held
invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any
other provision of this lease.

19, This lease may, at Lessee’s option, be extended as to all or part of the lands covered hereby for an
additional primary term of _two (2} __years commencing on the date that the lease would have expired but for the
extension. Lessee may exercise its option by paying or tendering to Lessor an extension payment of §, 150.00
per acre for the minerals then covered by the extended lease, said bonus to be paid or tendered to Lessor in the same
manner as provided in Paragraph numbered 4 hereof with regard to the payment of shut-in royalties. If Lessee
exercises this option, the primary term of this lease shall be considered to be continuouns, commencing on the date of
the lease and continuing from that date to the end of the extended primary term. Lessee’s option shall expire on the
first to occur of the following: (a) the termination or expiration of this lease or (b) the second anniversary of the
expiration of the primary term stated in Paragraph numbered 2 above.
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STATE OF MICHIGAN )
}SS  (Acknowledgment)
COUNTY OF  Qakland )
2012 (k55
On this IEH‘ day of JPVARY , 2E4%; before me personally appeared
BRYAN K. BARNETT known to me to be the person (s} described
in and who executed the foregoing instrument, and who acknowledged to me that he\@he, they) fxecuted the same.
i , Notary Public

My Commission Expires: | ) - {p -0I2 Acting in Qaldand County, MI

For OARLAND County, MI

RETURN RECORDED COPY TO: 1503 Garfield Road North Traverse City, MI 496860

This instrament prepared by: Ben Brower of 1503 Garfield Road North, Traverse City, MI 49686.
RALAND\Porms\Lease Forms\LEASE FORM - PAID-UP-5.05.doc

KAREN S. DARIN
NOTARY PUBLIC, STATE OF MICHIGAN
COUNTY OF OAKLAND
MY COMMISSION EXPIRES 11-26:2013
AGTING IN THE COUNTY OF _QARIAND



EXHIBIT A

TO OIL AND GAS LEASE

This Exhibit A is attached to and made a part thereof of that cerfain Oll and Gas Lease dated
JANIAER 1S 1015 entered into between the City of Rochester Hills, as Lessor, and

Jordan Development Company, L.L.C., as Lessee, is hereby supplemented fo add the following
paragraphs, all of which serve to amend, and shall prevail whenever in conflict with, the provisions
of the Oll and Gas Lease.

1.

Lessee agrees that, as it pertains to the lands covered by this lease, it shall not utilize the
procedurs known as High Volume Hydraulic Fracturing wherein it uses sand or other forms
of proppant to hydraulically fracture the well as commonly utilized in unconventional shale
plays such as the Marcellus Shale in Pennsylvania.

Notwithstanding anything contained in this Oil and Gas Lease to the contrary, Lessor's
royalty is hereby changed from one-eighth (1/8") to one-sixth (1/6th) and everywhere in this
lease where the fraction one-eighth (1/8"™) appears, the fraction one-sixth (1/6th) is hereby
substituted.

Lessee shall have no right of entry and shall conduct no operations on the surface of the
leased premises without further official approval of the City Councit and compliance, as
necessary, with applicable ordinance or charter requirements. Stated another way, Lesses
shall not erect, construct, store or maintain any wells, drill rig, storage tanks, pumps, pipes,
or other in-ground or above-ground structures, facilities or equipment on the leased
premises; Lessee, through its operations, shall not disrupt, interfere with, restrict, drain,
damage, destroy or remove any natural or man-made condition, feature or improvement
located on the leased premises; nor shall Lessee's operations hinder, interfere with, restrict
or otherwise adversely affect the current or future use and development of the leased
premises for parks, open space and public recreation without further official approval of the
City Council and compliance, as necessary, with applicable ordinance or charter
requirements

This lease covers oil, gas and related hydrocarbons only. No other minerals are fo be
considered part of this lease.

Lessee or West Bay Exploration Company shall at all times be the operator, as that term is
generally construed or defined in the usual joint operating agreement or other standard ofl
field contract, for all exploration and production activities and all other acfivities under this
Lease. With the exception of West Bay Exploration, Lessee shall not assign the operations,
in whole or In part, to anyone other than a financially responsible, experienced and
competent operator acceptable to Lessor and pursuant to Lessor's prior written approval,
which approval shall not be unreasonably withheld.

Lessor has the right to examine and/or audit, at its sole expense and at Lessee’s office,
Lessee’s accounts and books In connection with the payments to be made under this lease
not more than once per year.

If at the end of the primaty term a portion of the leased premises is pooled or unitized with
lands that are not a portion: of the leased premises so as to form a pooled unit or units, then
operations on, completion of a well on, or production from such unit or units will not maintain
this Lease In force as to that portion of the leased premises not included in such pooled unit
or units.

Lessee shall commence paying royalties to Lessor within ninety (80) days after the well Is
completed as a producing oll well and marketed and within ninety (90) days after a gas well
Is connected with a pipeline and marketed, and shall continue o promptly pay all royalties
no later than sixty (60) days past the last day of the month in which the royally products
were produced and payment has been received by Lessee from the respective
purchaser(s). On any and all royalties which are not paid in accordance with the provisions
of t Faph, Lessee shall pay to Lessor interest at the rate of 10% per annum.

7
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EXHIBIT 1

LEGAL DESCRIPTION

This Exhibit 1 is attached to and made a part thereof of that certain Oil and Gas Lease
dated _~JAnaA@Y l'rl 2013 entered into between the City of Rochester Hills, as
Lessor, and Jordan Development Company, L.L.C., as Lessee

1) Nowicki Park (combined parcel)

Part of Northwest 1/4 of Section 8, Township 3 North, Range 11 East, City of Rochester Hills,
Oakland County , Michigan described as: The South 35 acres of North 50.79 acres of West
1087.60 feet of said section 8, contalning 35.0 acres more or less.

70-15-08-100-C08, 70-15-08-100-007, 70-15-08-100-008, 70-15-08-151-001, 70-15-08-151-002

2) Tienken Road Park

Part of west 1/2 OF Southeast 1/4 of Section 6, Township 3 North, Range 11 East, City of
Rochester Hills, Oakland County , Michigan described as: Beginning at a point on South
section line East 612,00 feet from South 1/4 Corner, thence South 89-41-00 East on section fine
564.00 Feet, thence North 03-12-40 West 783.00 Feet, thence N 89-41-00 West 564.00 FT,
thence South 03-12-40 East 783.00 Feet to the point of beginning, containing 10.0 acres,

70-15-06-400-003

3) Van Hoosen Jones Stony Creek Cematery

Part of the Northeast 1/4 of Sectlon 11, Township 3 North, Range 11 East, City of Rochester,
Oakland County, Michigan, being more particularly described as follows: Beginning at the North
1/4 corner of Section 11, thence South 02-18-03.6 West, 853.64 feet: thence South 02-31-29.4
West, 340.66 feet; thence North 89-04-50 East, 603.91 feet; thence North 02-26-16.9 East,
1162.61 feet; thence North 87-54-37.5 West, 604.41 feet to the beginning, and containing 16.32
acres.
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L acknowledged, the Department of
Uonservatlon for the State of Miohigan (hereinafter called the Grantor) does

3 (hereinafber called the Grantee) its anc-
cessors or agsigns, the right to lay a pipe line and maintain, opsrate, repalr,

renlacs and remove the seme aver and through the following state-owned lends,
a8 indicated on the attached platbs

% of WB: lying South snd West of M. C. R, B., Section 13, P 3 N, R 11 £, Ooklend
County.

Sald pipe line right or way shall Ve & etrip of land twenty~five feet
vlde, the center line of which shall be logated and deseribed as (bearings and
dictsncas):

Beginning 2t a point 505 feet weat of the gsoutheast corper of the SWs of RB:,
Section 13, T 3 M, R 1} B, thence N 47°45% B ta the M. C. R, R. & dlatence of
zporoximotsly 682 foei.

In eddition to 211 other terms end conditions contained in thin essement, it ia
underztond and mgreed that grantee will rlent twenby-five hardwood trees, not less
then three inchee in dismeter, of species fo be melected by the arem panagar, to
replace such trees snd shrube which will e destroyed in tha construction of the line.

This permit is subject to the following conditions and requirementgs

L. Grantez agrees io nobify the authoriged rapreaentetives of the Depart-
nent ol Conservaiion incicatsd et the eng of this permit prlor o commencing
operations under this permit se thet the Denartmant shall be properly notified

ap tn the time and place thet such operetions shall begin on the state-owned
Lends,

2. Seid Crantes, in addition to Ene emount peld as indiested gbove cover-
lap Whe charge vi twenty-five cente per lineal rod, sgrees to yay any demsges
which mey erise to merchantabie timber or forest growth, or any improvements by
operatione under this mermit. Said dampges, 1f not mutually agrsed upon, sre
%o be zscertained snd determinsd by tnree disinterested parsons, one thereof to

_— be aprointod by said Grentor, its mucoezsors or assigne: one by ths Grantee,
n 1ts successers or assigns, and the thira by the twa eppointed ag atorsseid; and
the swerd of suen three peraons shall be final snd conclusive.

Je At Gne option of bhe Granbor, al) or any pert of the forest products
— - eub by ths Granteo hereunder shnll be the property of the Grantor and shall be
cab and viled nr decked as directed by the Greator's euthorized representatives,
provided, nowever, the Orentes shell not be charged demsges for such Torest
products claimed by the Gransor.

4. Pormittes and ite smployees shall take 211 reasonable precautions o
nrevent and suppress forest fires, shall cauce no unnecessary demage to forest
3 growin or o any plantesiong, and shall de responaible and liable For any dampges
L to state properhy. .

X,

<
<

3.

25%p) |

5. ALl brush or rafuse resulting from operations under thig permit rhall
be disposed of as directed by Grantor's authorized representatives, sSetpre
wirning or setting eny firen vhatsoever, Orantee shall obtain the required per-
aiy from Granlor's enthorized representitivern.

POLEDO-SARING (:Ipig
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&+ Orantee ghall bury said pive 1ine wherever necessary so ag not to
interfere with Possible cultivation or Grantor's use of the land,

7+ This right herein granted shall continue in full force and effsct
for as long a time as the Pipe line ia uged for its intended purpose, and at
such time that iyg use is digoontinued, thip permit shall become nnll end
vold. ™he Qrentee ghell, upon mbendenment -of. the right herein grented, leave
the premises in a aondition sabisfactory to the Granmtor,

. 8. 1t ig uvnderstood that any relocetion of the Pipe lne constructed
under this nermit will require the approval of the Department of Conaervation,

IN WITNESS WHEREOF, The Grantor, by ita Director, has hereunts sr-

fixed its neme and seal this 2th day of __ Hovember v A. D, 1959 ,
Sirned and acknowledeed in presence of | DEPARTMENT OF CONSERVATION

FOR THE STATE 0F MICEIGAN

7 D. Stephansky ljﬁ) S , et

. Pyidw Bof fmastar, Diz'eétor
Colleen R. Bayer "

STATE OF MICHIGAN)

) s=s.
COUNTY OF INGHAM )

. On this dey of _ November v A D, 1950, before me a
Hotary Public in and for said county personally appeared P, J, Hoffmastey,
Director of the Department of Conservation for the State of Michigen, to me
known to be the zame person who execubted the within ingfrument, and who
acknowledged the game 0 be his free mat end deed and the fres act and deed of -
the Department of Conservetion for the State of Michigan in whose behslf he
acte.

Jogeph D. Stéphansky,
Wotary Publig, Ingham County,
Michizan
My Commissinn Expipes: Jennary 12, 1954,

NOTE: Department field representative to be contacted relative to operations
undgr this permit in:

George Mellure, Rochester-Ubica Reecrestion Area, 5741 Eaplin Road, R # 3,
Utlea, Michigen,
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GREG FLEMING, WILLIAM SUSICK and EDWARD F. COOK,
Plaintiffs-Appellants, and MAX FELL.SMAN, Plaintiff, v MACOMB COUNTY
CLERK, Defendant-Appellee.

No. 279966

COURT OF APPEALS OF MICHIGAN

2008 Mich. App. LEXIS 1325

June 26, 2008, Decided

NOTICE: THIS IS AN UNPUBLISHED OPINION.
IN ACCORDANCE WITH MICHIGAN COURT OF
APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS.

PRIOR HISTORY: [*1]
Macomb Circuit Court. LC No. 2006-004256-AW.

DISPOSITION: Reversed. We direct the trial court to
grant summary disposition in plaintiffs' favor and to grant
plaintiffs' request for injunctive relief. We do not retain
jurisdiction.

JUDGES: Before: Owens, P.J., and Meter and Schuette,
1.

OPINION
PER CURIAM.

Plaintiffs Greg Fleming, William Susick, and
Edward F. Cook appeal as of right from the trial court's
July 30, 2007, order granting summary disposition in
favor of defendant Macomb County Clerk (county clerk).
The trial court dismissed plaintiffs' claims for declaratory
and injunctive relief and permitted the county clerk to
mail unsolicited absent voter ballot applications to county
residents over the age of 60 living in communities in
which the local city, township, or village clerk did not

mail unsolicited applications. We reverse. !

1 We wish to make clear that we fully support
the right of citizens to vote, encourage qualified
voters to exercise this right, and do not discourage
lawful means to increase voter turnout. However,
for the reasons stated in this opinion, defendant's
actions are neither statutorily nor constitutionally
authorized and, therefore, the trial court erred
when it failed to enjoin her from [*2] doing them.

On September 21, 2006, the Macomb County Board
of Commissioners (the board) passed a resolution
authorizing the county clerk, Carmella Sabaugh, 2 to mail
absent voter ballot applications for the November 2006
general election to "Macomb County registered voters
age 60 and over." The resolution limited the mailing list
by eliminating those registered voters who lived in
communities in which the city, township, or village clerk
automatically mailed applications to voters over the age
of 60. 3 Notably, the board authorized Sabaugh to mail
the applications in her official capacity as county clerk
and to spend approximately $ 13,000 to prepare and mail
the applications.

2 Sabaugh, in her official capacity as Macomb
County Clerk, is the defendant in this case. We
will refer to her interchangeably as "Sabaugh" and
as "the county clerk"” in this opinion.

3 Sabaugh informed the board that the local
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clerks in ten Macomb County communities
automatically sent absent voter ballot applications
to registered voters over the age of 60, but the
local clerks in the remaining 13 communities did
not automatically mail these applications.

Sabaugh strongly encouraged the board to pass this
resolution [*3] and presented several policy arguments to
support her position. 4 Coincidentally, Sabaugh, a
Democrat, was running against Republican Terri Lynn
Land for Secretary of State in the November 2006
election. According to press reports at the time,
Republicans in Macomb County began questioning
Sabaugh's motives, claiming that Macomb County senior
citizens tend to vote Democratic and noting that "[t}he
timing [was] suspect." 5

4 To support her position, defendant notes that
private groups, including the Democratic and
Republican parties, send absent voter ballot
applications to their supporters. Yet she fails to
note that the entities she identifies that mail
absent voter ballot applications are private
entities. Conversely, defendant is a public official
acting in her public capacity with public money to
send unsolicited absent voter ballot applications
to only a portion of qualified absent voters in
Macomb County. In this appeal, we do not
address the question whether private groups may
mail absent voter ballot applications to their
members, and defendant's attempt to invite
comparison between her actions and those of
private groups is unavailing.

5  Presumably, these opponents of the county
[*4] clerk's actions were concerned that defendant
was using public money to make voting easier for
a demographic that was inclined to support her
campaign for Secretary of State and the
campaigns of other members of her political
party, but not facilitate voting for other
demographics.

Shortly after the resolution was passed, plaintiffs
filed suit seeking to prevent the mass mailing of absent
voter ballot applications, alleging violations of the
Michigan Election Law, MCL 168.1 et seq., and
requesting injunctions to prevent the county clerk from
mailing the unsolicited applications. Plaintiffs also
alleged that the proposed mailings violated the Equal
Protection clause of the Fourteenth Amendment and the

purity of elections clause of the Michigan Constitution,
and diluted the votes of other Michigan voters. They
specifically requested a preliminary injunction to prevent
the county clerk from mailing applications for absent
voter ballots for the November 2006 election, which the
trial court denied.

Accordingly, on October 5, 2006, the county clerk
mailed 49,234 absent voter ballot applications to
Macomb County voters over the age of 60 who had not
otherwise been sent an absent voter ballot [*5]
application from their city, village, or township clerk. In a
press release, Sabaugh claimed that the mailing resulted
in the casting of "at least 7,700 additional votes" in the
November 2006 general election. 6

6 The parties stipulated that Sabaugh made this
claim. However, the lower court record does not
include any evidence to support Sabaugh's claim.

The vparties filed cross-motions for summary
disposition to address the question whether Sabaugh was
authorized to mail the unsolicited absent voter ballot
applications in her official capacity as county clerk.
When the trial court issued its opinion in July 2007, it
noted that although the November 2006 general election
had occurred nearly a year earlier, it would still address
the issue on the merits because the issue was of
contimiing public interest and was capable of repetition
yet evading review. In particular, the court noted that the
board likely would continue to pass resolutions allowing
the county clerk to mail unsolicited absent voter ballot
applications before similar elections, leading to future
scenarios in which plaintiffs would again have
insufficient advance notice to pursue to its conclusion the
question whether the [*6] county clerk had the authority
to mail these applications before the mailing and election
would occur. Although the trial court noted that the
Michigan Election Law was silent regarding whether the
county clerk was authorized to mail unsolicited absent
voter ballot applications to voters age 60 and older, it
determined that the county clerk was properly authorized
by board resolution to conduct the mailing. The trial court
also rejected plaintiffs' claims that the mailing violated
the "purity of elections" clause of the Michigan
Constitution or the Equal Protection clause of the
Fourteenth Amendment or that it diluted the vote of other
Michigan voters.

On appeal, plaintiffs challenge the trial court's order
granting defendant's motion for summary disposition and
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dismissing plaintiffs’ claims. We review the trial court's
determination regarding a motion for summary
disposition de novo. MacDonald v PKT, Inc, 464 Mich.
322, 332; 628 N.W.2d 33 (2001). We also review de novo
questions of law, including underlying issues of
constitutional and statutory construction. In re Petition by
Wayne Co Treasurer, 478 Mich. 1, 6; 732 N.W.2d 458
(2007).

The trial court improperly granted defendant's [*7]
motion for summary disposition and denied plaintiffs'
motion for the same. Defendant lacked statutory or
constitutionally-granted authority to mail unsolicited
absent voter ballot applications. Further, by conducting
the mailing, defendant violated the purity of elections
clause of the Michigan Constitution. Because we find that
these mass mailings are illegal and unconstitutional, we
hold that defendant, in her official capacity, may not mail
unsolicited absent voter ballot applications to targeted
individuals in the future.

Const 1963, art 2, § 4 provides for the Legislature's
control over elections, in relevant part, as follows:

The legislature shall enact laws to
regulate the time, place and manner of all
nominations and elections, except as
otherwise provided in this constitution or
in the constitution and laws of the United
States. The legislature shall enact laws to
preserve the purity of elections, to
preserve the secrecy of the ballot, to guard
against abuses of the elective franchise,
and to provide for a system of voter
registration and absentee voting.

The duties of a county clerk or a county board of
commissioners (supervisors) "shall be provided by law"
pursuant to Const 1963, art 7, §§ 4, [*8] &.

The Legislature enacted the Michigan Election Law
pursuant to its constitutional grant of authority. Under the
Michigan Election Law, the county clerk, the chief judge
of the county probate court, and the county treasurer
serve as the board of election commissioners for that
county. MCL 168.23(1). Pursuant to Secretary of State v
Berrien Co Bd of Election Comm'rs, 373 Mich. 526,
530-531; 129 N.W.2d 864 (1964), the county clerk and
the county board of election commissioners must follow
the directions provided by the Secretary of State in her

role as Michigan's chief election officer. The county
board of commissioners has no expressly authorized role
in elections. Instead, the board's roles include "pass[ing]
ordinances that relate to county affairs and do not
contravene the general laws of this state or interfere with
the local affairs of a township, city, or village within the
limits of the county . . . ." MCL 46.11(j). The board also
has a duty to "[r]epresent the county and have the care
and management of the property and business of the
county if other provisions are not made." MCL 46.11(1).

The Michigan Election Law addresses the
circumstances under which a voter is entitled [*9] to an
absent voter ballot. MCL 168.758(1) defines an "absent
voter" as follows:

For the purposes of this act, "absent
voter" means a qualified and registered
elector who meets 1 or more of the
following requirements:

(&) On account of
physical disability, cannot
without another's assistance
attend the polls on the day
of an election.

(b) On account of the
tenets of his or her religion,
cannot attend the polls on
the day of election.

(c) Cannot attend the
polls on the day of an
election in the precinct in
which he or she resides
because of being an
election precinct inspector
in another precinct.

(d) Is 60 years of age
or older.

(e) Is absent or expects
to be absent from the
township or city in which
he or she resides during the
entire period the polls are
open for voting on the day
of an election.
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(f) Cannot attend the
polls on election day
because of being confined
in jail awaiting arraignment
or trial.

A qualified absent voter is permitted to apply for an
absent voter ballot pursuant to MCL 168.759. For both
primary and general elections, "[tlhe elector shall apply
in person or by mail with the clerk of the township, city,
or village in which the elector is registered." MCL
168.759(1)-(2). [*10] MCL 168.759(3) provides that an
application for an absent voter ballot may be made in the
following three ways:

(a) By a written request signed by the
voter stating the statutory grounds for
making the application.

(b) On an absent wvoter ballot
application form provided for that purpose
by the clerk of the city, township, or
village.

(c) On a federal postcard application.

Finally, MCL 168.759(5) requires, in pertinent part,
The clerk of the city, township, or

village shall have absent voter ballot
application forms available in the office of

the clerk at all times and shall furnish an

absent voter ballot application form to
anyone upon a verbal or written request. . .

When interpreting the Michigan Election Law to
determine whether the county clerk is authorized to mail
absent voter ballot applications, we may not "impose
different policy choices than those selected by the
Legislature.™ People v Mclntire, 461 Mich. 147, 152; 599
N.W2d 102 (1999), quoting People v Mclntire, 232
Mich. App. 71, 119; 591 N.W.2d 231 (1998) (YOUNG,
J., dissenting). Our primary goal is to ascertain and give
effect to the intent of the Legislature. Weakland v Toledo
Engineering Co, Inc, 467 Mich. 344, 347; 656 N.W.2d
175 (2003), [*11] mod 468 Mich. 1216 (2003). When a
statute's language is unambiguous, we must assume that

the Legislature intended its plain meaning and enforce the
statute as written. DiBenedetto v West Shore Hosp, 461
Mich. 394, 402; 605 N.W.2d 300 (2000). We may only
look beyond the statute to determine the Legislature's
intent when the statutory language is ambiguous. /d.

The legal maxim expressio unius est exclusio
alterius, 1.e., "[tlhe expression of one thing is the
exclusion of another,” "is a rule of construction that is a
product of logic and common sense." Hoerstman Gen
Contracting, Inc v Hahn, 474 Mich. 66, 74 & n 8; 711
N.W.2d 340 (2006). This well-recognized maxim of
statutory construction "expresses the learning of common
experience that when people say one thing they do not
mean something else." Feld v Robert & Charles Beauty
Salon, 435 Mich. 352, 362; 459 N.W.2d 279 (1990),
quoting 2A Sands, Sutherland Statutory Construction (4th
ed), § 47.24, p 203. The maxim is "safely" used when a
statute creates rights or duties "not in accordance with"
the common law. Feld, supra at 362 (citation omitted).

"When what is expressed in a statute is
creative, and not in a proceeding
according to the [*12] course of the
common law, it is exclusive, and the
power exists only to the extent plainly
granted. Where a statute creates and
regulates, and prescribes the mode and
names the parties granted right to invoke
its provisions that mode must be followed
and none other, and such parties only may
act." [Feld, supra at 362-363 (citation
omitted).]

In Taylor v Currie, 277 Mich. App. 85; 743 N.W.2d
571 (2007), this Court applied a plain reading of the
statute and the legal maxim expressio unius est exclusio
alterius to determine that MCL 168.759 prohibits a city
clerk from mailing unsolicited absent voter ballot
applications. 7 It stated:

MCL 168.759(5) provides, in relevant
part, that "[t]he clerk of the city, township,
or village shall have absent voter ballot
application forms available in the office of
the clerk at all times and shall furnish an
absent voter ballot application form to
anyone upon a verbal or written request.”
This subsection clearly addresses the
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distribution of applications for absent
voter ballots. Under a plain reading, this
subsection establishes two duties for city
clerks. First, the clerk must have
applications for absent voter ballots
available in the clerk's office [*13] at all
times. Second, the clerk "shall" provide an
application to anyone upon verbal or
written request.

"The pgeneral rule, with regard to
municipal officers, is that they have only
such powers as are expressly granted by
statute or by sovereign authority or those
which are necessarily to be implied from
those granted." Presnell v Wayne [Co] Bd
of Co Rd Comm'rs, 105 Mich. App. 362,
368; 306 N.W.2d 516 (1981), quoting 56
Am Jur 2d, Municipal Corporations,
Counties, and Other Political
Subdivisions, § 276, p 327. Or as our
Supreme Court has stated, "[t]he extent of
the authority of the people's public agents
is measured by the statute from which they
derive their authority, not by their own
acts and assumption of authority." Sittler v
Michigan College of Mining & Tech Bd of
Control, 333 Mich. 681, 687; 53 NW.2d
681 (1952) (citations and punctuation
omitted). As such, "[pJublic officers have
and can exercise only such powers as are
conferred on them by law. . . ." Id
(citations and punctuation omitted).

Applying this rule to MCL 168.759, it
is clear that the city clerk has no powers
concerning the distribution of ballot
applications other than those that are
expressly granted in the [*14] statute.
And the power to mail unsolicited ballot
applications to qualified voters is not
expressly stated anywhere in this statute.
Nor have appellants cited any other statute
that confers this power on the city clerk.

As for whether the mass mailing of
unsolicited ballot applications is implicitly
authorized by statute, we conclude that it
is not. First, a power is necessarily implied
if it is essential to the exercise of authority

that is expressly granted. Conlin v Scio
Twp, 262 Mich. App. 379, 383, 686
N.W.2d 16 (2004). The authority expressly
granted in MCL 168.759(5) is that the
clerk must have applications for absent
voter ballots available in the clerk's office
at all times and that the clerk "shall"
provide an application to anyone upon
verbal or written request. The mass
mailing of unsolicited ballot applications
is not essential to the clerk's either making
ballot applications available in the clerk's
office or to providing them upon request.
Second, on the basis of the maxim
expressio unius est exclusio alterius, (the
expression of one thing is the exclusion of
another), Feld[, supra at 362] (opinion by
RILEY, C.J.), we read the statute to
preclude mass mailings when it [*15]
specifically states that the clerk shall
provide the applications upon written or
verbal request. "[W]hen a statute limits a
thing to be done in a particular mode, it
includes a negative of any other mode."
Christensen v Harris Co, 529 U.S. 576,
583, 120 S. Ct. 1655, 146 L. Ed. 2d 621
(2000) (citation and punctuation omitted).
Accordingly, we conclude that MCL
168.759(5) does not implicitly permit the
city clerk to mail absent voter ballot
applications without having received a
verbal or written request. [ Taylor, supra at
94-96.]

7  The plaintiff, a candidate for Detroit City
Council, alleged that the defendant city clerk
planned to improperly mail 150,000 unsolicited
applications. The trial court determined that the
city clerk was precluded from mailing such
unsolicited applications and issued a preliminary
injunction to prevent the mailings. Taylor, supra
at 89. The city clerk disregarded the preliminary
injunction and mailed the applications. Id. at
89-90. As a result, the city clerk was convicted of
criminal contempt. Id. at 90. At the conclusion of
the trial court proceedings, the trial court entered
a permanent injunction precluding the mailing of
unsolicited absent voter ballot [*16] applications.
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Id at 93.

Because it is a published opinion, Taylor has
precedential value and we are bound by its holding. MCR
7.215(C)(2). Accordingly, the necessary outcome of this
case is relatively straightforward. A county clerk, like a
city clerk, has no express statutory authority under the
Michigan Election Law to mail or otherwise distribute
unsolicited absent voter ballot applications. See Taylor,
supra. The Michigan Election Law does not even
expressly authorize a county clerk to mail such
applications upon request or to keep the applications on
hand in her office for interested voters. Instead, the
county clerk's statutory role during the election process is
as an intermediary; she receives information from the
Secretary of State and distributes it to city, village, and
township clerks. See MCL 168.647, 653a, 709. The
county clerk, in her role as a county -election
commissioner, prepares and distributes the official ballots
used in precincts around the county, including the official
absent voter ballots. See MCL 168.668a, 689-691, 709,
713-714. In relation to the absent voter process, the
county clerk has express authority to safeguard and
distribute the absent voter ballots [¥17] to local clerks in
advance of an election, MCL 168.715-717, but no statute
expressly allows a county clerk to deliver a ballot directly
to a voter or to deliver absent voter ballot applications.

Accordingly, the county clerk lacks the implied
authority to distribute absent voter ballot applications. As
noted in Taylor, supra at 94, a local government officer
possesses those powers "necessarily to be implied” from
those expressly granted. "Powers implied by general
delegations of authority must be ‘essential or
indispensable to the accomplishment of the objects and
purposes of the municipality." Lansing v Edward Rose
Realty, Inc, 442 Mich. 626, 634; 502 N.W.2d 638 (1993),
quoting 5 McQuillin, Municipal Corporations (rev 3d ed),
§ 15.20, p 102. None of the statutorily-defined duties
described earlier relate to increasing voter turnout or
making the election process less onerous for voters. In
fact, none of the county clerk's statutorily-defined duties
require direct contact with voters. Mailing absent voter
ballot applications is not related to, let alone essential to,
a county clerk's duty to distribute election information
and materials to local clerks, to prepare and distribute
official [*18] ballots to voting precincts, or to distribute
absent voter ballots to local clerks before an election.
Accordingly, a county clerk lacks both express and
implied statutory authority to mail unsolicited ballot

applications.

Further, the board cannot confer on the county clerk
the authority to conduct such a mailing. Like the county
clerk, the board has only those powers expressly granted
to it by the constitution and by statute and those powers
necessarily implied from the powers expressly granted.
Conlin, supra at 385. We must liberally construe the
powers granted to local governments to include those
powers "fairly implied and not prohibited by th[e]
constitution." Saginaw Co v John Sexton Corp of
Michigan, 232 Mich. App. 202, 221; 591 N.W.2d 52
(1998), quoting Const 1963, art 7, § 34.

The Legislature granted the following relevant
powers to county boards of commissioners:

() By majority vote of the members of
the county board of commissioners elected
and serving, pass ordinances that relate to
county affairs and do not contravene the
general laws of this state or interfere with
the local affairs of a township, city, or
village within the limits of the county, and
pursuant to [MCL 46.10b] [*19] provide
suitable sanctions for the violation of
those ordinances. . . .

* %k %k

() Represent the county and have the
care and management of the property and
business of the county if other provisions
are not made. [MCL 46.11]

The board's resolution concerns voting in a statewide
election and, therefore, does not "relate to county affairs"
or "the care and management of the business of the
county.” Furthermore, the resolution contravenes MCL
168.759. A municipal government may not prohibit acts
that are authorized by state law or, conversely, authorize
acts that are prohibited by state law. Rental Prop Owners
Ass'n of Kent Co v Grand Rapids, 455 Mich. 246, 262;
566 NW.2d 514 (1997); Conlin, supra at 385; Frens
Orchard, Inc v Dayton Twp Bd, 253 Mich. App. 129,
136-137; 654 N.W.2d 346 (2002). As noted earlier, the
Michigan Election Law neither expressly nor impliedly
authorizes county clerks to mail unsolicited absent voter
ballot applications to qualified voters. Further, the
Michigan Election Law does not permit county boards of



Page 7

2008 Mich. App. LEXIS 1325, *19

commissioners to play any role in the election process.
Accordingly, the board lacked the authority to authorize
the county clerk to take an action not allowed [*20] by
statute.

Plaintiffs also argue that defendant violated the
"purity of elections” clause. Because this Court's ruling in
Taylor also controls with regard to this issue, we agree.

The Michigan Supreme Court has
interpreted the "purity of elections" clause
to embody two concepts: "first, that the
constitutional authority to enact laws to
preserve the purity of elections resides in
the Legislature; and second, 'that any law
enacted by the Legislature which
adversely affects the purity of elections is
constitutionally infirm."" The phrase
"purity of elections” does not have a single
precise meaning. However, it
unmistakably requires . . . fairness and
evenhandedness in the election laws of
this state." [McDonald v Grand Traverse
Co Election Comm, 255 Mich. App. 674,
692-693; 662 N.W.2d 804 (2003) (internal
citations omitted).]

In Taylor, supra at 97, this Court found that the city
clerk's mass mailing of absent voter ballot applications
violated the purity of elections clause. & The Taylor Court
reasoned that the city clerk had distributed "propaganda"
in her official capacity and at the city's expense. /d. There
was no indication in Taylor, supra at 85, that the absent
voter ballot applications [*21] were designed in such a
manner that they would have skewed an applicant's vote
one way or another. Therefore, the Taylor Court's ruling
appears to imply that even apparently neutral applications
sent by a city clerk in her official capacity constitute
improper propaganda material. Although we recognize
that we are bound by the Taylor Court's holding, we
question whether the distribution of absent voter ballot
applications that apparently do not favor particular
candidates or political parties constitute "what amounts to
propaganda at the city's expense." Taylor, supra at 97.
Random House Webster's College Dictionary (1997)
defines '"propaganda" as ‘information or ideas
methodically spread to promote or injure a cause,
movement, nation, etc." We fail to see how public
mailings of apparently neutral absent voter ballot

applications methodically promote anything besides the
mere act of voting. However, we are compelled by Taylor
to find that the neutrally-designed absent voter ballot
applications constitute propaganda and, therefore, violate
the purity of elections clause of our constitution. ¥

8 The Court's opinion regarding this violation of
the purity of elections clause, in its entirety, [*22]
is as follows:

This interpretation of MCL
168.759 1is consistent with the
sound public policy behind
Michigan's election law, which, as
stated in the preamble, was
enacted, in part, "to provide for the
purity of elections; to guard against
the abuse of the elective
franchise." This is in keeping with
the Michigan Constitution, which
provides that "[tlhe legislature
shall enact laws to preserve the
purity of elections . . . ." Const
1963, art 2, § 4. The Michigan
Supreme Court has interpreted the
"purity of elections" clause to
embody two concepts: "first, that
the constitutional authority to enact
laws to preserve the purity of
elections resides in the Legislature;
and second, 'that any law enacted
by the Legislature which adversely
affects the purity of elections is
constitutionally infirm." Socialist
Workers Party v Secretary of State,
412 Mich. 571, 596; 317 N-W.2d 1
(1982), quoting Wells v Kent Co
Bd of Election Comm'rs, 382 Mich.
112, 123; 168 N.W.2d 222 (1969).
The phrase "purity of elections"
"requires fairness and
evenhandedness in the election
laws of this state." Socialist
Workers Party, supra at 598.

The city clerk, who is an
elected official, has the role of
neutral [*23] arbiter or referee. As
a requirement of that office, the
city clerk must take and subscribe
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an oath or affirmation stating:

I do solemnly
swear (or affirm)
that 1 will support
the Constitution of
the United States
and the constitution
of this state, and
that T will faithfully
discharge the duties
of the office of [city
clerk] according to
the best of my
ability. [Const
1963, art 11, § 1.]

To construe MCL 168.759 to
permit Currie to distribute, in her
official capacity, what amounts to
propaganda at the city's expense is
certainly not within the scope of
Michigan election laws or the
Michigan  Constitution. MCL
168.759(5) does not permit a city
clerk to mail absent voter ballot
applications  without  having
received a verbal or written
request. Accordingly, we conclude
that the trial court did not err in
granting injunctive relief on this
basis. [Taylor, supra at 96-97.]

9 We also note that permitting absent voter
ballot mailings to only a select category of
eligible absent voters could encourage a public
official to target public funds to mail applications
to voter groups likely to support her candidacy or
her party's candidates for office.

Regardless, we also conclude that the purity of
elections [*24] has been violated in this case because the
mailing of absent voter ballot applications to only a select
group of eligible absent voters undermines the fairness
and evenhandedness of the application of election laws in
this state. Although MCL 168.758(1) lists six categories
of voters eligible to vote by absent voter ballot, the
county clerk's mailing of absent voter ballot applications

to only one of the six eligible groups means that the
county clerk used public funds to make it easier for one
group (voters 60 and older) to vote without providing a
similar advantage to other categories of eligible absent
voters. Not only is this fundamentally unfair, but the
county clerk's actions hinder the evenhanded application
of election laws by failing to provide this benefit to all
eligible absent voters. Accordingly, the clerk's actions
violate the purity of elections clause and, therefore, are
unconstitutional.

Defendant contends that even if the mass mailing
violated state law or the constitution, plaintiffs are not
entitled to relief because they failed to show any injury or
harm. However, plaintiffs are not required to show a
substantial injury distinct from that suffered by the public
[¥25] in general in order to establish standing in an
election case. Helmkamp v Livonia City Council, 160
Mich. App. 442, 445; 408 N.W.2d 470 (1987). "[Tlhe
right to vote is an implicit fundamental political right that
is preservative of all rights." In re Request for Advisory
Opinion Regarding Constitutionality of 2005 PA 71, 479
Mich. 1, 16; 740 N.W.2d 444 (2007) (internal quotations
omitted). Although the right to vote is constitutionally
protected, our Supreme Court has noted that the "equal
right to vote is not absolute." 19 /d. (internal quotations
omitted). Instead, the Legislature must "preserve the
purity of elections” and "guard against abuses of the
elective franchise." Const 1963, art 2, § 4. Defendant's
actions undermined the constitutional right of the public
to participate in fair, evenhanded elections and, therefore,
constituted an injury. Consequently, plaintiffs had
standing to bring a cause of action to remedy this injury.
See Helmkamp, supra.

10 For example, a state can impose residency
requirements on voters. Carrington v Rash, 380
US. 89, 91; 8 S. Ct. 775; 13 L. Ed. 2d 675
(1965).

We disagree with defendant's contention that
plaintiffs' challenge is moot and does not [*26] fall
within the "capable of repetition yet evading review"
exception. "An issue is moot if an event has occurred that
renders it impossible for the court to grant relief. We will
review a moot issue only if it is publicly significant and is
likely to recur, yet is likely to evade judicial review."
Attorney Gen v Michigan Pub Service Comm, 269 Mich.
App. 473, 485; 713 N.W.2d 290 (2005). Defendant noted
that several city clerks within the county automatically
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mail absent voter ballot applications to voters over age 60
on a continual basis, and defendant will likely seek to
mail unsolicited absent voter ballot applications for future
elections. As in this case, there is no guarantee that
potential future plaintiffs will have adequate notice to
pursue the matter to its conclusion before another
election. Therefore, we agree with the trial court's
conclusion that this issue is capable of repetition yet
evades review.

We also note that the law of the case doctrine does
not preclude the trial court or this Court from reviewing
the case because this Court's earlier opinion regarding
this case merely concerns the trial court's failure to grant
plaintiffs' motion for a preliminary injunction. [*27] In
Fleming v Macomb Co Clerk, unpublished opinion per
curiam of the Court of Appeals, issued March 27, 2007
(Docket No. 273502), this Court determined that
plaintiffs' challenge based on the trial court's failure to
award a preliminary injunction was moot because the
applications to vote by absent voter ballot in the 2006
general election had already been mailed and the election
had already occurred. The Court recognized, however,
that plaintiffs' claims for permanent relief were still
pending in the trial court at that time and that those

claims could proceed to trial. Id. The Court found that the
issue related to the preliminary injunction was not
capable of repetition yet evading review at that time
because there was no indication that the county clerk
intended to mail more absent voter ballot applications
while the trial court proceedings were pending. 11

11 Because we conclude that defendant's actions
were neither constitutional nor statutorily
authorized, we will not consider appellant's
contentions that the county clerk's decision to
mail unsolicited absent voter ballot applications
violated the Equal Protection clause or resulted in
vote dilution.

Reversed. We direct the trial [*28] court to grant
summary disposition in plaintiffs' favor and to grant
plaintiffs' request for injunctive relief. We do not retain
jurisdiction.

/s/ Donald S. Owens
/s/ Patrick M. Meter

/s/ Bill Schuette
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I, Erin E. Howlett, reside at 3597 Aynsley Drive, Rochester Hills 48306being first duly sworn,

depose and state as follows:

1. [ was an active participant of the Rochester Hills, Michigan citizen organization known as
SPACE which initiated and promoted a charter amendment referendum to add what is now
Charter Section 11.8 to the Rochester Hills City Charter.

2. 1 was involved in promoting and conveying the intent of the proposed language of the
Charter Amendment provisions by engaging fellow citizens and the press, supporting
SPACE with having the proposed amendment put on the ballot, and in campaigning for
passage of the proposed Charter Amendment.

3. I support DDH’s efforts to apply the voter approval requirements granted in Charter Section
11.8 to oil and gas leasing of City Parks which we believe are consistent with the intent of

the language in the Charter Amendment.

Deponent further sayeth not.

Subscribed and sworn to before me
this 22" day of September, 2014.
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Megan’E. Barnes

Notary Public Oakland County, MI
My commission expires: 11-16-2014
“Acting in Oakland County, MI”
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Erin Howlett

MEGAN E. BARNES
NOTARY PUBLIC, STATE OF MI
COUNTY OF OAKLAND
MY COMMISSION EXPIRES Nov 16, 2014
ACTING IN GOUNTY OF =
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EXHIBIT 1



Bryan K. Barnett
Mayor

City Council

Ravi Yalamanchi
Distriet 1

Adam Kochenderfer
District 2

Greg Hooper
District 3

Nathan Klomp
District 4
James Rosen

At-Large

Mark Tisdel
At-Large

Michael Webber
At-Large

innovative bynature

September 21, 2012
Dear Residents and Property Owners:

In recent weeks, several residents and property owners have received a packet of
information from Land Services, Inc. that, in the most general of terms:
1. Explains their intent to explore for oil and gas reserves in subsurface
pockets (termed “structures™).
Requests the property owner(s) to sign and have a lease notarized.
3. Lists an amount to be paid to the owner(s) for agreeing to lease their
subsurface rights for the exploration and extraction of oil and gas:

o

Information

The City has met with representatives of Jordan Management Company, LLC., and
their attorney, Mike Cox, former State Attorney General. They have informed the
City that the State Department of Natural Features (MDNR) has awarded their
company the exploration rights for Oakland County. The City experienced a
similar level of activity in 2008 from the same company.

Some of the information provided to the City includes the following:

o MDNR solicited bids from gualified companies to be awarded areas of the
State.

e The areas are awarded on a county-wide basis in groupings of 160 acres or
Y4 square mile.

o  West Bay Exploration Company is part of the Jordan Management
Company.

o There are 4 general areas in/near the city that early sonar detection
systems have indicated that oil may exist. (Note: Oil is their pursuit due to
current market prices).

e 2 of the 4 areas are near the Intersection of Adams and Tienken.

e The 3™ area is east of Tienken and Livernois by Paint Creek.

o The 4™ area is located near Tienken and Sheldon.

o The City has been assured, and the letter states, that this process does not
include Hydraulic Fracturing or “fracking” as it has become known.

e The depths that the “structures’ are found are usually between 2,000 feet to
10,000 feet deep. The drilling operation can be set up as much as 2 miles
away due to the ability to directional bore. The horizontal distance is a
factor of the depth of the “structure”.

e The leases requested are written to cover five years. The lease also
provides for extensions,
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-The Process

It is our understanding that West Bay would like to secure at least 75% of
leases from the landowners within the estimated lease area, the 160 acre
section, before they can construct and begin operations of an exploratory
drilling operation. However, the State only requires that they receive a
majority of landowners’ leases (50% plus 1).

The drilling operation is to confirm what their early sonar detection system
provided, some evidence as to the existence of a “structure”. The early
sonar testing is usually done late at night and from the roadway with a
specially equipped truck. There is no vibration or shaking that occurs.
After drilling and once a “structure” is confirmed and adequate amounts
are determined, the company can begin extraction or put the extraction on
hold. The delay may be due to workload elsewhere or market fluctuations.
It is estimated that the drilling activity takes about 3 weeks.

Once drilling is complete, it is decided by the company to extract or cap
the well. If extraction begins, different equipment is installed and placed
behind a security fence. The equipment consists of a pump, valves, and a
structure about the size of a house trailer.

The State regulates that they can only withdraw up to 8% of the volume
annually. A portion of the revenues are paid to the State and become the
source of the MDNR Trust Fund. The landowner(s) is also paid and that
amount is a factor based on the surface land area or acreage under the
landowner’s control and market prices. The Company retains the balance.
It is our understanding that the Company is obligated to pay the landowner
a minimum amount per acre as set by the state, just for the right to conduct
the exploration. If oil is found and extracted, there will be additional
payments.

There may have been some misinformation, but it is our understanding that
the lease being offered to permit subsurface exploration will also serve as
the lease for extraction if a “structure” is found and is deemed to hold
sufficient mineral guantity (oil or gas).

It has been the City’s experience that West Bay Exploration Company is operating
under the auspices of the State of Michigan Department of Natural Resources.

PLEASE NOTE: THE CITY CANNOT TELL YOU WHAT TO DO IN REGARD TO THIS

LEASE REQUEST AND CANNOT PROVIDE YOU LEGAL COUNSEL.

If you do have additional questions, please contact the author of the letter sent by
Land Service, Inc on behalf of West Bay Exploration Company. Thank you.

Sincerely,

Bryan K. Barnett, Mayor
City of Rochester Hills



