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STATE OF MICHIGAN . |
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
BUSINESS COURT

DON'T DRILL THE HILLS, INC,
Plaintiff,

V. Case No. 14-140827-CH
Hon. James M. Alexander

CITY OF ROCHESTER HILLS, ET AL,
Defendants.

CPINION AND ORDER RY: MOTION FOR SUMMARY DISPOSITION

This matter is before the Court on motions for summary disposition filed by each
Defendant. Plaintiff is a non-profit corporation organization that opposes oil and gas drilling and
leasing in or by Defendant City of Rochester Hills. Plaintiff was formed on April 24, 2014 in
Port Huron.

Defendant Jordan Development Company is a Traverse City-based oil and gas
exploration cormpany that operates over 450 oil and gas wells in Michigan. In January 2013,
Rochester Hills and Jordan entered into a subsurface oil and gas lease. The lease with the city
accounts for 15% of the subsurface acreage that Jordan has leased in Rochester Hills — and
includes two city parks and a cemetery. The other 85% 1s comprised of private-property leases.

Under its lease with the City, Jordan may not enter, operate, or otherwise erect structures
such as tanks on the surface. Jordan also may not affect the use of the surface estate for parks and
public recreation, and it has not yet started any extraction or other operations. And if Jordan

does drill, it may only do so on privaie land. Jordan seeks the subsurface oil and gas rights to



ground undemeath the parks and cemetery solely because any oil or gas found thereunder may
flow toward their offsite well location.

Defendant Sunoco Pipeline is the owner of an underground pipeline that traverses
Rochester Hills-owned Bloomer Patk. In 1950, Sunoco’s predecessor obtained the original
permit from the State of Michigan — which previously owned the park. In 2013, the City and
Sunoco entered into a Right of Entry Agreement so that Sunoco could replace the pipeline.

The Agreement contemplated that Sunoco would use a horizontal-boring construction
method that would allow the pipeline to be inserted into a horizontal tunnel located beneath the
surface. This method eliminated the need for heavy construction equipment digging a trench
from the surface. The pipeline was put into use in October 2013.

On April 8, 2014, the City execnted a Pipeline Right-of-Way Agreement that included a
legal description of the actual location of Sunoco’s replacement pipe. This was necessary and
contemplated under the Right of Entry Agreement because the horizontal-boring method could
not make the same sharp turn that the original pipe took. As a result, the new pipe had to make a
more gradual curve.

Plaintiff's Amended Complaint alleges that the City of Rochester Hills executed the
agreements with Jordan and Sunoco without voter approval — as required by City Charter Section
11.8 and MCL 117.5(1)(e). As a result, Plaintiff seels a declaratory ruling that the Jordan and
Sunoco agreements are void because the City illegally executed the same.

Each Defendant now moves for summary disposition of Plaintiff’s Complaint under
MCR 2.116(C)(5) and {C)8). A (C)(5) motion challenges whether a plaintiff lacks the legal
capacity to sue. McHone v Sosnowski, 239 Mich App 674, 676; 609 NW2d 844 (2000). And a

{C)}8) motion tests the legal sufficiency of the complaint. Maiden v Rozwood, 461 Mich 109,



120; 597 NW2d 817 (1999). In Response to thes_e motions, Plaintiff seeks summary disposition
under MCR 2.116(1)(1) and (D(2).

All Defendants first arguee that Plaintiff lacks standing to challenge the validity of the
Agreements. Our Supreme Court has held that a litigant has standing when (1) the Litigant meets
MCR 2.605 requirements for declaratory judgment, or (2) if the court, in its discretion,
determines that “the litigant has a special injury or right, or substantial interest, that will be
detrimentally affected in a manner different from the citizenry at large.” Lansing Sch Educ Ass’n
v Lansing Bd of Educ, 487 Mich 349, 372; 792 NW2d 686 (2010).

MCR 2.605(AX1) provides: “In a case of actual controversy within its jurisdiction, a
Michigan court of record may declare the rights and other legal relations of an interested party
seeking a declaratory judgment, whether or not other relief is or could be sought or granted.”

Plaintiff argues that it has standing to enforce its members’ right to vote. Plaintiff claims
that this is a voters’ rights case, and it represents persons that are “concemed about the transfer
of some of the City’s interests in the Parks and Cemetery for oil and gas exploration and
extraction or pipeline purposes without voter approval.”

To support this argument, Plaintiff attaches the Affidavit of its Vice President, Pablo
Fraccarolli, who claims that Plaintiff’s members include: 87 Rochester Hills residents; 52 of
which have been “denied their right to vote”; 43 are concerned about their property values; 33
Iive near proposed well-head sites or within a proposed drifling unit; 6 have family buried in or
owr a plot in Stoney Creek Cemetery; and 59 are concerned about health risks.

Initially, the Court notes that Plaintift’s characterization of this case as a voters’ rights
case misses the mark. Plaintiff filed this case as a declaratory action — and not one seeking

mandamus. Further, all cases cited by Plaintiff in support of its claim that this is a voters’ rights



case are readily distinguishable. Each of the cited cases involves elections, the right to vote for
government officials or ballot initiatives, or a challenge to government cxpendittn‘es.l In this
case, however, Plaintiff isn’t arguing that its members weren’t allowed to participate in an
election or the City is illegally expending taxpayer funds.

Instead, Plaintiff is arguing that the City entered into agreements with Sunoco and Jordan
Development without voter approval. As a resuli, Plaintiff claims that its members’ standing

hinges on whether they had the right to vote on approval of the cited agreements.

A. Right to vote.
Plaintiff claims that the right to vote comes from City Charter Section 11.8 and MCL
117.5(1)(e). The cited section of the City Charter provides:
Section 11.8 - Parks and open spaces

City-owned parks and open spaces shall be used only for park and open space
purposes and shall not be sold, leased, transferred, exchanged or converted to
another nse unless approved by a majority of votes cast by the electors at an
election.

1. “Converted to another use” means changing the use of a park or open space,
or significant part thereof, from a recreation or conservation use to another use
not directly related or incidental to public recreation or conservation.

2. This section shall apply to all present and future City-owned property
designated as park or open space in the City’s Parks and Recreation Master
Plau. The designation of parks or open space shall not be removed or changed
withont voter approval. The existing use of a park or open space on the
effective date of this section shall be considered to be a lawful use for the
particular property.

! Helmkamp v Livonia City Couacil, 160 Mich App 442; 408 NW2d 470 (1987) involved Livonia citizens’ right to
participate in a special clection to elect 2 new mayor after their mayor resigned. Salzer v East Lansing, 263 Mich
626; 249 NW 16 (1933) isn’t a voters’ rights case. Rather, it considered taxpayer standing to challenge a city land
purchase that was contrary to law, The illegal purchase damaged the taxpayer through misappropriation of tax funds.
In Protect MI Constitution v Secretary of State, 297 Mich App 553; 824 NW2d 299 (2012), a baliot-action
committee challenged the Secretary of State’s inclusion of a constihitional amendment proposal on the upcoming
general election ballot. The Court of Appeals held that the petition failed to comply with the prerequisites of Const
1963, art 4, § 25.



3. All land acquired by the City with proceeds from the 2005 Millage Proposél
to Provide Funding to Permanently Preserve Green Spaces and Natural
Features within the City of Rochester Hills shall remain permanently
preserved.
Under the Home City Rule Act, MCL 117.5(1)(e), “A city does not have power . . . to sell
a park, cemetery, or any part of a park or cemetery . . . unless approved by a majority of the
electors voting on the question at a general or special election.”
The Michigan Supreme Court has held that, when analyzing the meaning of a statute:
[A] Court must interpret the language of a statute in a manner that is consistent
with the legislative intent. In determining the legislative intent, the actual
language of the statute must first be examined. As far as possible, effect should
be given to every phrase, clause, and word in the statute. When considering the
correct interpretation, a staiute must be read as a whole. Individual words and
phrases, while important, should be read in the context of the entire legislative
scheme. In defining particular words within a statute, a court must consider both
the plain meaning of the critical word or phrase as well as its placement and
purpose in the statutory scheme. When a statute explicitly defines a term, the
statutory definition controls. Mich Educ Ass'n v Sec'y of State, 488 Mich 18, 26-
27; 793 NW2d 568 (2010) (internal citations omitted).
Initially, the Court rejects Plaintiff’s reliance on MCL 117.5. This section only limits a
city’s ability to “sell” a park, cemetery, or any part of a park or cemetery.” The City’s
Agreements with both Jordan and Sunoco do not purport to “sell” any part of a park or cemetery

to these entities. Jordan’s Agreement is a non-development oil and gas lease. Sunoco’s

Agreement simply provides for an easement that has existed in similar form since 1950.

1. Sunoco
With respect to Sunoco’s Easement, the Court finds that the City Charter also fails to
support Plaintiff’s claim. Section 11.8, subsection 2 of the City Charter provides that “[t]he

existing use of a park or open space on the effective date of this section shall be considered to be



a Bawfnl use for the particular property.” Because Sunoco’s pipeline easement has existed since
1950, the Court finds that Sunoco’s replacement (and slight realignment) of the existing pipeline
easement does not require voter approval.

Contrary to Plaintiff’s allegations that the City essentially forgot its residents, the City
and Sunoco took great care to not distarb the park by using the horizontal drilling method.

Becanse neither the City Charter nor the Home City Rule Act provide Plaintiff’s
members with the right to vote for approval of the slight shift in Sunoco’s decades-old pipeline
casement, and Plaintiff bases its standing on said night, the Court finds that Plaintiff does not
have standing to challenge Sunoco’s easement.

For the foregoing reasons, Sunoco’s Motion for Summary Disposition is GRANTED.

Plaintiff’s claims against Sunoco and relating to its easement are DISMISSED in their entirety.

2. Jordan Development

With respect to the Jordan’s cil and gas lease and as stated, the Court rejects Plaintiffs
reliance on MCL 117.5 becanse the same only prohibits the sale of a park or open space. Had
the legislature intended to prohibit the leasing of any such space, it could have easily provided,
but it did not.

The Court also finds that Plaintiff’s reliance on the City Charter with respect to the
cemetery portion of the lease is misplaced. The cited provision of the City Charter only applies
to “parks and open spaces.” As a result, the Court finds that the City Charter does not provide
Plaintiff’s members with the right to voté on a subsurface oil-and-gas lease with respect to any

cemetery.



This leaves the two city parks (Tienken Park and Nowicki Parl) and only the effect of the
City Charter. As stated, said Charter provides that “City-owned parks . . . shall be used only for
park and open space purposes” and they “shall not be sold, leased, transferred, exchanged or
converted to another use unless approved by a majority of votes cast by the electors at an
election.” Under the Charter, “*Converted to another use’ means changing the use of a park or
open space, or significant part thereof, from a recreation or conservation use to another use not
directly related or incidental to public recreation or conservation.””

Plaintiff argues that the City has leased or converted the parks to another use through the
subsurface oil-and-gas lease with Jordan. The City and Jordan respond that no part of the park
was included in the lease. Instead, Defendants argue, only the subsurface oil and gas rights were
leased to Jordan. And our appellate courts recognize that the land surface is severable from the
subsurface oil and gas interests. See Stevens Mineral Co v Michigan, 164 Mich App 692, 696;
418 NW2d 130 (1987).

The Merriam-Webster Dictionary defines “park” as “a piece of public land in or near a
city that is kept free of houses and other buildings and can be used for pleasure and exercise” or
“a large area of public land kept in its natural state to protect plants and animals.”

Inberent in these definitions is that a park consists of only reasonably visible portions of

the land. Tn other words, only the surface of the land may constitute a park.

% The term “open space” as used in the Charter appears not to apply to the subsurface oil-and-gas lease because there
is nothing “open” about the snbsurface below the park,

* Tronically, Plaingiff claims that city-owned Bloomer Park is a park. Yet when the State of Michigan gifted the park
to the city, the State retained “all mineral, coal, oil, and gas™ rights. As a result, Plaintiff"s own argument relatve to
Sumnoco’s easement in Bloomer Park suppoxts the notion that a park exists separate from its subsurface oil and pas
rights. Otherwise, Bloomer Park could not be a park, and Plaintiff could have no gbjection to Sunoce’s pipeline.



Indeed, when residents visit each of these parks, they do not do so to tunnel hundreds or
thousands of feet below the surface of the parks. Instead, they do so to enjoy recreation activities
or relaxation or simply to sit and enjoy the natural setting.

Jordan’s lease prohibits its eniry onto the parks or construction of any equipment on park
land, The lease 1s specifically tailored to prevent any disruption or interference with park features
or the use of the park as a park. These lease restrictions ensure compliance with the City Charter.
Further, any subsurface drilling wounld occur away from public lands, and Jordan only sought the
subsurface oil and gas rights to protect itself in the event that any oil or gas flowed from directly
beneath the parks to its offsite well.

The Mich Educ Ass'n Court reasoned that “a statute must be read as a whole” in order to
“to discern and give effect to the intent of the Legislature ” Mich Educ Ass'n, supra at 26-27.

In this case, when read in whole, the Court finds that the intent of the City Charter is to
ensure that City-owned parks and open spaces are preserved unless otherwise approved by the
voters. The Jordan subsurface oil-and-gas lease does not distupt, interfere, or otherwise affect the
public’s ability to use these parks as intended.

This finding is consistent with our Supreme Court’s reasoning in Central Land Co v
Grand Rapids, 302 Mich 105; 4 NW2d 485 (1942). Although Central Land considered a use
reslriction in a deed (rather than a nse restriction in a city charter) that limited the land to park-
use only, the Court reasoned that operation of oil wells did not “substantial(ly] . . . interfere[]

with the uses for which the praperty was conveyed to the city.” Ceniral Land, 302 Mich at 113.%

* The Central Land Court reasoned:
Pefendants have taken rather extraordinary care in so operadng the oil wells on the park property
that this activity does not materially impair the use of the land for the purposes for which it was
conveyed to the city. No storage fanks are maintained on the property, but instead they are
somewhat distantly located on other property. The pipelines leading from the wells to the storage
tanks are for the most part, if not wholly, laid underground in the park area, excepting where such



Other jurisdictions have similarly reasoned. In a case also involving a subsurface oil-
and-gas lease below a public park, the California Court of Appeals noted:

a conveyance for park use not only carries all oil and minerals, but also the right
to develop same in any manner not inconsistent with use of the surface of the
Iand for park purpeses. See cases collected in 144 American Law Reports at
507. The attormey general of this state had ruled that: “A county may enter into an
operaling agreement with the owner or possessor of land adjoining a county park
for the development and production of oil by whipstocking or slant drilling from
adjoining land into the subsurface of the county park provided that such drilling
and operations incident thereto do not interfere with the surface use of the park
by the public.” (19 Ops. Cal. Atty. Gen. 157, 158.) This was done in the light of
section 7051, Public Resources Code, providing for oil leases of county lands
with this exception: “No land wsed, owned, dedicated, or acquired by purchase,
condemnation, gift or otherwise, as a public park, highway, street, walk, or public
playground shall be so leased;” It was held that this prohibited surface leasing,
not slant drilling. A similar ruling was made in 21 Ops. Cal. Atty. Gen. 26.
Taylor v Continental Southern Corp, 280 P2d 514, 518-519; 131 Cal App 2d 267
{Cal App 2d Dist 1955) (emphasis added).

The Court agrees with such reasoning. And for all of the foregoing reasons, Jordan’s
subsurface o1l-and-gas lease does not amount to a sale, lease, transfer or conversion of the park
to another use. As a result, Plaintiff’s members did not have the right to vote on approval of said
lcase, and therefore, the Court rejects Plaintiff’s claim that its members have standing based on a

denial of a right to vote.

B. Actual Controversy.

The City and Jordan also argue that Plaintiff has failed to present a case of “actual
controversy.” To establish MCR 2.605 standing, a plaintiff must establish the existence of an

“actual controversy.”

pipes extend along or across the highway passing through the park. Only a small, and not
particularly unsightly or objectionable, structure is maintained at the Tocation of each well, These
buildings are not of a different character than an ordinary toal house or comfort station, such as are
commoniy maintained in park areas. Id. at 110-111.
These actions are similar to those ensured under Jordan’s lease with the City. Jordan is not permitted o enter onlo
the park property, nor erect any structures thereon. Fusther, if Jordan chose to drill, it must obtain approval from the
City and the State of Michigan.



An “actual controversy” under MCR 2.605{(A){1) exists when a declaratory

judgment is necessary to guide a plaintiff’s future conduct in order to preserve

legal rights. The requirement prevents a court from deciding hypothetical issues.

However, by granting declaratory reliel in order to guide or direct future conduct,

courts are not precluded from reaching issues before actual injuries or losses have

occurred. The essential requirement of an “actual controversy” under the rule is

that the plaintiff pleads and proves facts that demonstrate an adverse interest

neceessitating the sharpening of the issues raised. /nt'l Union UAW v Cent Mich

Univ Trs, 295 Mich App 486, 495; 815 NW2d 132 (2012) (internal quotations and

cilations omitied).

MCR 2.605(A)1) provides: “In a case of actual controversy within its jurisdiction, a
Michigan court of record may declare the rights and other legal relations of an interested party
seeking a declaratory judgment, whether or not other relief is or could be sought or granted.”

The actual controversy requirement is essential to ensure that the judicial branch refrains
from “‘becoming intertwined in every matter of public debate.”” Michigan Id Ass'n v
Superintendent of Pub Instruction, 272 Mich App 1, 8; 724 NW2d 478 (2006); quoting Nai'l
Wildlife Federation v Cleveland Cliffs Iron Co, 471 Mich 608, 615; 684 Nw2d 800 (2004).
Further, 1t is “inappropriate[] [to] involve the judiciary in ‘deciding public policy, not in response
to a real dispute in which a plaintiff had sutfered a distinct and personal harm, but it response to
a lawsuit from a citizen who had simply not prevailed in the representative processes of
government.”” Michigan Iid Ass'n, 272 Mich App at 8; quoting Nat 'l Wildlife, 471 Mich at 615.

This is the case here. None of Plaintiff’s members is a party, obligor or beneficiary of the
lease. As a result, they cannot point to any future conduct necessary for guidance. Rather,
Plaintiff’s members are citizens that are unhappy with their elected officials’ decisions to
approve the lease and easement. The courtroom, however, is not the proper forum for resolution
of such issues; the voting booth is.

For the foregoing reasons, the Court finds that Plaintiff has failed to establish the

existence of an actual controversy necessary for the Courl Lo establish MCR 2.605 standing.

10



Conclusion

For all of the above reasons, the Court finds that: (1) Plaintiff’s members did not have a
right to vote for approval of the Sunoco casement or the Jordan lease, and therefore, do not have
standing based on a denial of such right; (2) Plaintiff’s members have failed to establish MCR
2.605 standing; and (3} neither Sunoco’s easement nor Jordan’s lease violates the City Charter or
the Home City Rules Act.

As a result, Defendants Sunoco, Jordan Development, and Rochester Hills’ motions for
summary disposition are GRANTED under (C)5) and (C)(8), and Plaintiff’s Complaint is
DISMISSED 1in its entirety.

For the same reasons, Plaintiff motion for summary disposition under MCR 2.116(I)(1)

and (I)(2) is DENIED.

This Order is a Final Order that resolves the last pending claim and closes the case.

IT IS SO ORDERED.

November 4, 2014 /s James M. Alexander
Date Hon. James M. Alexander, Circuit Court Judge
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STATE OF MICHIGAN

IN THE OAKLAND COUNTY CIRCUIT COURT

6™ CIRCUIT OF MICHIGAN

DON'T DRILL THE HILLS, INC,,
a Michigan nonprofit corporation,

Plaintiff,
v,

CITY OF ROCHESTER HILLS,

a Michigan municipal corporation;

JORDAN DEVELOPMENT COMPANY, LLC,
a Michigan limited liability company; and
SUNOCO PIPELINE, L.P., a Texas limited
partnership,

Defendants.

Case No. 14-140827-CH

Hon. James M. Alexander

/

Lozen, KovAar & LOZEN, P.C.
Timothy I. Lozen (P37683)
Matthew C. Lozen (P73062)
Attorneys for Plaintiff

511 Fort Street, Suite 402

Port Huron, MI 48060

{810) 987-3970

THE MIKE COX LAW FIRM, PLLC
Michael A. Cox (P43039)

Dan V. Artaev (P74495)

Attorneys for Jordan Development
17430 Laurel Park Drive North, #120-E
Livonia, MI 48152

(734) 591-4002

HAFELI STARAN & CHRIST, PC
John D, Staran (P35649)

P. Daniel Christ (P45080)

Attorneys for City of Rochester Hills
2055 Orchard Lake Road

Sylvan Lake, MI 48320-1746

(248) 731-3080

Arthur J, LeVasseur (P29394)
Troy C. Otto (P67448)

FISCHER, FRANKLIN & FORD
Attorneys for Sunoco Pipeline, LP
500 Griswold St., Ste. 3500
Detroit, MI 48226-3808

(313) 962-5210

AFFIDAVIT OF PABLO FRACCAROLLI

STATE OF MICHIGAN )
) ss
COUNTY OF OAKLAND )



I, PABLO FRACCAROLLY, whose current address is 1263 Cobridge Drive, Rochester Hills,
MI, 48306, being first duly sworn, depose and state as follows:

1.

2.

I am the Vice- President of Don’t Drill the Hills, Inc. (“"DDH?™).

DDH has formed for purposes including opposing and attempting to minimize adverse
effects from oil and gas exploration and drilling in and around the City of Rochester Hills,
and one of its goals is to prevent the use of City-owned parks and cemeteries for oil and gas
exploration, drilling, production, pipelines, etc. unless such activities are approved by City
voters.

The current officers and Directors of DDH, listed below, are residents of and repistered
voters in Rochester Hills, Michigan (the “City™).

Christopher Morris, President;
Pablo Fraccarolli, Vice President;
Denise Doyle, Treasurer;

Nancy Lewis, Secretary.

Attached as Exhibit 1 is the Membership Application for becoming a member of DDH.
As of September 22, 2014 DDH has 103 members, 870f which live in Rochester Hills.

Attached as Exhibit 2 is a copy of the form for DDH members to use to provide information
to support claims in DDH’s current litigation, and anthorizes DD to malee legal claims on
their behalf.

membership information and suit support forms online.

As of September 22, 2014, 61 (sixty-one) members have specifically authorized DDH to
malke claims on their behalf and have signed and submitted the information and support
forms informing DDH of their claims. Of the forms received:

* 52 members are registered voters of Rochester Hills denied their right to vote per the
Charter;

= 43 are concerned about impacts on their property values;

* 33 live near proposed well head sites or within a proposed drilling unit;

* 6 have family buried in or own a burial plot in the Stoney Creek Cemetery;

° 59 are concerned about health risks;

» 61 want City Parks to be used only for recreation and conservation spaces; and

= 61 support the claims of DDH in DDH’s suit against the City and Jordan.

Deponent further sayeth not.

[Signature and Notary on next page}



//Pablo Fracdarolli, Vice-President
Don’t Drill the Hills, Inc,

Subseribed and sworn to before me
this 22nd day of September, 2014.

%@//f sf{%c?-'-f/l@ﬁﬁ

Megan'E. Barnes

Notary Public, Oakland County, MI

My commission expires:November 16, 2014
“Acting in Oakland County, MI”

MEGAMN E. BARNES
NOTARY PUBLIC, BTATECF MI
COUNTY OF OAKLAND
MY COMMISSION EXPIREB Nov 16, 2014
ACTING IN GOUNTY OF

el nci






DONTDRILLTHEHILLS.ORG

Membership Application

Dor’t Drill the Hills, Inc. (DDHI)
Membership Application

| hereby submit my application for membership to
Don’t Drilt the Hills, Inc., a Michigan nonprofit corporation. [ would like to be kept apprised of oil & gas
expdaration issues that may affect me. While membership is voluntary, in furtherance of the BDHI
mission and goals, I acknowledge that the Board may at its discretion ask me to participate in DDHI

activities, communications, and/or solicit me for financial support.

Mame:

Address:

Email:

Phone Number(s):

My membership shall remain active untii | notify the Board, in writing, that | wish to be removed.

Signature Date






Participating Membership Application

DONTDRRILLTHEHILLS.ORG

I arn a Member of Don’t Drill the Hills, Inc, (PDHI). I am familiar and agree with the allegations in the lawsuit filed by
DDHI against the City of Rochester Hills {City} and Jordan Development Company currently pending in Oakland Circuit
Court. | give permission to DDHI to make the below allegations on my behalf.

I live at

I am a member of {list HOA/Condo Association/Neighborhood

The lease the City entered into for Oil & Gas exploration affects my rights in the following ways:
{Check all that apply)

| am a registered voter residing in Rochester Hills when the lease was signed, and continue to be resident now. |
was denied a vote under the Charter.

| am concerned about the impact the lease has on my property values.

I live near the proposed well head site.

| live within the proposed drilling unit.

1 am concerned about potential environmental impacts. (Air quality, noise, dust, spills, contamination.
| have family buried in Stoney Creek Cemetery, or own a plot there.

] am concerned about potential health risks.

| want City parks to be used only for recreation and conservation spaces.

My HOA/Condo Assoc./neighborhood leased the mineral rights for its common space in which I have an
ownership interest.

My children attend school{s) near the properties in the lawsuit.

Other:

[ am willing to be contacted by DDHI’s attorney, and am willing to sign an affidavit swearing to the above
assertions.

I am willing to be contacted by DDHI's attorney | am willing to provide sworn testimony or serve as a potential
witness in this case.

| authorize DDHI to use this information to support their allegations in the lawsuit against the City. My representations
are truthful and accurate. The DDHI attorney, or his agent, may contact me to verify.

Printed Name: Signature:

Date:
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STATE OF MICHIGAN

IN THE OAKLAND COUNTY CIRCUIT COURT

6™ CIRCUIT OF MICHIGAN
DON’T DRILL THE HILLS, INC.,
a Michigan nonprofit corporation,
Plaintiff, Case No. 14-140827-CH
V. Hon. James M. Alexander
CITY OF ROCHESTER HILLS,

a Michigan municipal corporation;

JORDAN DEVELOPMENT COMPANY, LLC,
a Michigan limited liability company; and
SUNOCO PIPELINE, L.P., a Texas limited
partnership,

Defendants.

/

LozeEN, KOVAR & LozeN, P.C.
Timothy J. Lozen (P37683)
Matthew C. Lozen (P73062)
Attorneys for Plaintiff

511 Fort Sireet, Suiie 402

Port Huron, MI 48060

(81() 987-3970

THE MIKE COX LAW FIRM, PLLC
Michael A. Cox (P43039)

Dan V., Artaev (P74495)

Attorneys for Jordan Development
17430 Lanrel Park Drive North, #120-E
Livonia, MI 48152

(734} 591-4002

HAFELI STARAN & CHRIST, PC
Jolm D. Staran (P35649)

P. Daniel Christ (P45080)

Attorneys for City of Rochester Hills
2055 Orchard Lake Road

Sylvan Lake, M1 48320-1746

(248) 731-3080

Avthur J. LeVasseur (P29394)
Troy C. Otto (P67448)

FISCHER, FRANKLIN & FORD
Attorneys for Sunoco Pipeline, LP
500 Griswold St., Ste. 3500
Detroit, MI 48226-3808

(313) 962-5210

AFFIDAVIT OF ERIN E. HOWLETT

STATE OF MICHIGAN )}
) ss
COUNTY OF OAKLAND



I, Erin E. Howlett, reside at 3597 Aynsley Drive, Rochester Hills 48306being ﬁrsf duly sworn,

depose and state as follows:

1. 1was an active participant of the Rochester Hills, Michigan citizen 01'ganizati6n known as
SPACE which initiated and promoted a charter amendment referendum to add what is now
Charter Section 11.8 to the Rochester Hills City Charter.

2. I'was involved in promoting and conveying the intent of the proposed language of the
Charter Amendment provisions by engaging fellow citizens and the press, supporting
SPACE with having the proposed amendment put on the ballot, and in campaigning for
passage of the proposed Charter Amendment.

3. I'support DDH’s efforts to apply the voter approval requirements granted in Charter Section
11.8 to oil and gas leasing of City Parks which we believe are consistent with the intent of

the language in the Charter Amendment.

Deponent further sayeth not.

‘Subscribed and sworn to before me
this 22™ day of September, 2014.

//72% 5“{\ év /LQ/A-/

Megai’E. Barnes

Notary Public Oaldand County, MI
My commission expires: 11-16-2014
“Acting in Oakland County, MI”

Cone £} How ot

Erin Howlett

MEGAN £, BARNES
ROTARY PUBLIC, STATE OF MI
GOUNTY OF OAKLAND
MY COMMISSION EXPIRES Nov 16, 2014
ACTING IN COUNTY OF&O\‘-L&&’\O‘\
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Whereas, based on its findings, GSAB recommends the City pursue the acquisition of 950
Adams Road N, parcel #15-08-100-004, with primary interest in the natural features area of
the parcel, and only if 884 Adams Road N is also acquirad;

Now Therefore Be It Resolved, that the Rochester Hills City Council adopts the GSAB
recommendation to pursue the acguisition of 950 Adams Road N, parcel #15-08-100-004,
with primary interest in the natural features area of tha parcel, and only if 884 Adams Road N
is also acquired;

Be it Further Resofved, that the City Council authorizes the City Administration to create an
acquisition team and begin the acquisition process with the property owner.

2012-0383  Request for Consideration and Approval of an Qil and Gas Lease with Jordan
Management Company, L.L.C.

Attachments: Agenda Summary pdf
Staran Legal Opinion 112012 pdf
Lease 112812.pdf
102212 Agenda Summary.pdf
Mayor Summary Report 092112, pdf
Brower L efter and [ ease 092112.pdf
Suppl Presentafion.pdf
050505 Agenda Summary and Attach.pdf
062505 Agenda Summary and Attach.pdf
Minutes CDV Joint Mig 042805.pdf
Minutes CC 060105.pdf
Minutes CC 072005.pdf
102212 Resolution.pdf
Resolution.pdf

Ed Anzek, Direcior of Planning and Economic Development, stated that at a
previous meeting, Council had directed City Attorney John Staran to address the
City Charter's effect on surface rights of parikfand, concerns regarding the proposed
lease language and io provide adequate definitions and descriptions for ihe three
City properties proposed.

President Hooper noted that City Altorney Staran provided an opinion noting that
the proposed lease complies with the recently passed City Charter initiative.

City Attorney John Staran siated that his written opinion is consistent with the
verbal opinion he provided to Council at the prior meeling.

Council Discussion:

Mr. Tisdel requested Mr. Staran confirm that land use rights and mineral use rights
are separable legal assets.

Mr. Staran responded that they are. He noled that the proposed lease only deals

with oif and gas rights, which are subsurface rights. He stated that there js no

impact or affect io the surface estate, use, development, occupancy, possession or
- ownership of the surface.

Approved as presented at the January 14, 2013 Regular City Council Meeting. Page 13
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Mr. Tisdel stafed that the proposed Jease grénts no surface rights and only grantsl
the use available to the mineral rights owner.

Mr. Staran confirmed that this was comrect and noted that it is expressly provided in
the Lease Exhibit. He stated that it is crystal clear that it is simply for subsurface oil
and gas rights, and provides for no right of access or surface use, diilling on the
surface, well sites, or anything that would disrupt or interfere with the use of
property for parks and recreation.

Mr. Tisdel mentioned Section 11.8.1 of the City Charter addressing changing the
use and 11.8.2 addressing the existing use of park properiies and questioned
whether this would have any bearing on the proposed lease.

Mr. Staran responded that the existing use of park properties is for parks and
recreation and stated that the use would remain one hundred percent intact and not
be interfered with or disrupted in any way.

Mr. Tisdel questioned whether the ideal fract size is 640 acres.

Ben Brower, Jordan Management, responded that 640 acres is at the large end
and the ideal tract size is in the range of 160 acres.

Mir. Tisdel requested an explanation of how royalties are computed for the tract,
whether it is necessary to have drifling occur undemeath a particular owner's parcel
fo receive royalfies, and if a pipeline would be required.

Mr. Brower responded that royalfies are computed in proportion to the number of
acres owned within the tfract. He noted that drilling can occur anywhere within the
tract.

Mr. Anzek displayed a map showing that there are already various transmission
and distribution pipelines in place throughout the city. He mentioned Sunoco's and
Consurmer's Energy's gas transmission and distribufion lines.

Mr. Brower responded that the company has no plans to request a pipeline. He
noted that the company would have fo come back and ask for an easement if it
found that it had to bore underground.

President Hooper requested confirmation that there would be no welthead or
surface featurss installed on Cily properties whatsoever. He questioned the depth
of any proposed horizontal drilling.

Mr. Brower responded that there would not be any surface features and stated that
the target depth is 6,500 feet deep. He noted that horizontal drilling could be done
from a mile away.

Mr. Rosen sfated that it is sensible fo drill and produce oif and gas in Rochester
Hills. He commented that State Law considers properly ownership to include the
surface, and to some degree the air above and the earth below it: and the
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law provides that an owner can separaie the use of the sarth below to allow -
extraction of minerals, oil or gas within that earth. He noted that the law appears fo
alfow the separation of the ownership of the surface land from the ownership of the
right to extract materials from the earth below; and an owner can sell the righis or
allow a temporary use of the rights using a lease. The law does not appear to
separate the surface ownership from the underground ownership. He stated that
the Gity would be granting a lease of the right io use the underground separately
from the surface, and commented that this is still changing the use of a part of the
land. He menticned that under the City Charter Section 11.8, this would be
changing the use of a significant part of the park and would not be permitted
without a favorable vote of the electorate. He commented that he did not believe
that the City Council has the authority to enter into a gas and oil lease without such
a vofe. He stated that it is his opinion that if it were presented to the vofers af the
next reqular or at a special election, it would be supported strongly. He pointed out
that the Cametery is not considered parkland.

iir. Staran stated ihat he would respecifully disagree, and commented that it is a
major stretch to say that this is a use of any land, surface or subsuiface. He stated
that there is nothing whatsoever that affects, changes or converts use of the park.
He menftioned that if horizontal drilling occurred a mile deep from a mile away, no
ohe would even know that it was oceurring. He stated that this goes well beyond
anything that was anficipated, articulated or intended at the time that the citizen-led
petition drive was ongoing. He noted that what was intended fo be addressed was
the change in use of park land. He commented that too much is being read into the
Charter Amendment language.

Mr. Yalamanchi questioned how oil and gas would be extracted if drilling is not
allowed.

Mr. Brower responded that no surface operations would occur on City property and
drilfing could occur a half mile away with any oif found flowing fo the well bore.

Mr. Yalamanchi questioned whether any drilling sites have been identified and
inquired what happens if not everyone in the fract signs.

Mr. Brower responded that drilling can occur anywhere within the tract. In the
event that owners do not sign, the company could go fo the Michigan Department
of Environmental Quality and the Supervisor of Wells would issue a Compulsory
Pooling Order.

Mr. Yalamanchi questioned whether the company can provide examples of
exploration in dense development areas such as this and requested confirmation
that the City was nof granting any drifling rights.

Mr. Brower responded by listing explorations at the comer of Square Lake and
Crooks Road behind the Michigan State University Extension in Troy; a well in
Livonia just behind Schooleraft College, and in General Motors' Parking Lot. He
stated that drifling has occurred in between two homes. He commented that the
company must obfain permission frormn a surface owner to drill. He notfed that any
parcel within the tract, such as that owned by the school district or Oakland
University, could grant permission to drill.
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Mr. Yalamanchi questioned how many leases have been signed to date.

Mr. Brower responded that the company has 15 full-time employees obtaining
signed leases in Qakland County.

Mr. Yalamanchi stated that while he recognizes Mr. Staran's expertise in providing
an opinion, he has concemns regarding safety due to the density of development in
the area. He commented that he questions whether this proposal should go fo the
voters.

President Hooper commented that the company wilf never be able to obtain 100
percent of the owners’ signatures on leases in an area with such density and
mulfiple owners. He questioned whether the 160 acre tract must be in the shape of
a square.

Mr. Brower siated that the tract must be in incremenis of governmental
quarter-quarters. He commented that those signing leases actually become a
partner to the operation. He noted that those who are compuifsory-pooled will
receive a one-gighth royalty while those who sign leases will receive a one-sixth
royalty.

Mr. Webber recapped Council's discussion from its October meeting and stated
that he would nof wish fo see anything circumvent the process of the Charter
Amendment. He commented that it is his opinion that in this case a vote by the
electorate is not needed.

Mr. Kochenderfer stated that Cify Council cannot prevent this company from
undertaking drilling activities in Rochiester Hills. He pointed out that Council must
consider the lease from both a policy and a legal aspect. He mentioned that policy
dictates that the service and use of the parks should not change and Council must
respect and uphold the Charter Amendment. He pointed out that no fracking
activities will be undertaken. He stated that the Cily is not forcing private property
owners to do something they are not comforiable with. He commented that from a
legal standpoint, Council must consider whether this lease would conflict with the
Charter Amendment and the intent of the volers. He stated that the question to
consider is whether the right to extract minerals is included in the definition of a
City-owned park. He commented that as long as drilling is not undertaken on park
land, the process meets all standards.

Mr. Klomp stated that it is his opinion that Council has acted within, and will not be
infringing upon, the Charter Amendment. He questioned the importance of
Council's approval in the overall process.

Mr. Brower explained that if the average person owns a one-third acre subdivision
fot, and the City's parcels comprise 35 acres, the City's properties represent a
portion larger than 100 lot owners. He commented that it also helps the company
fo know that the City is on board.

Mr. Klomp questioned whether individual property owners could have any
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financial responsibifity toward any damages that may occur and questioned
whether compuisory leases are given for suiface drilling.

Mr. Brower commented that while they might be responsible for the cost, they
would most likely not pay. He explained how the company must net a minimum
amount of money before the owner receives their share, and nofed that compuisory
feases are not granted for suiface drilfing sites.

Mr. Yalamanchi questioned whether the company can still driff if the State orders
the leases.

Mr. Brower stafed that the company will have to find a surface location for drilfing.

Mr. Yalamanchi questioned whether there could ever be a situation where a lien
can be placed on any of the properties for any owner.

Mr. Brower responded that there would nof.

A motion was made by Tisdel, seconded by Webber, that this matter be Adopted by
Resolution. The motion carried by the following vote:

Aye 5- Hooper, Klomp, Kochenderfer, Tisdel and Webber

Nay 2- Rosen and Yalamanchi
Enactment No: RES0252-2012

Whereas, Jordan Management Company, a Michigan company, and/or its subsidiaries has
requestad to enter inte a lease agreement {"the Lease”) with the City of Rochester Hills for
the right to explore for oil and gas reserves under City-owned land; and

Whereas, City property covered under terms of the Lease, including optional lands, are held
under clear title by the City of Rochester Hills, and

Whereas, the Lease identifies various terms and conditions, including lease rates, royalty
shares and primary terms, and

Whereas, the location of oil and gas facilities on the City Parks property is prohibited,
subject to the terms of the Lease, and

Whersas, the City retains ownership of all mineral rights on the properly, subject to the
terms of the Lease.

Whereas, the form of the agreement has been further reviewed by the City Attorney and
Mayor; and

Whereas, exhibits have been clarified and attached to the Lease, including property
descriptions and suppliemental conditions; and

Whereas, the City Attorney has provided his written legal opinion which concurs with his
varbal opinion that the proposed oil and gas lease is for subterranean exploration and
extraction, does not affect the surface use, and is therefore permitted under the City Charter
parkland and open space amendment.
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2010-0420

Approved as presented at the January 14, 2013 Regular City Council Meeting.

Resolved, that the Rochester Hills City Council hereby approves the proposed Qil and Gas
Lease with Jordan Management Company, LLC.

Be l Furiher Resolved, that any proposed changes in the future language must be brought
back before the City Council for review and approval.

Request for Purchase Authorization - DPS/ENG: Increase the contract for
engineering and environmental services for the Avon Creek Restoration
Projects (Phase [, 1l and Ill) in the amount of $11,700.00 for a total
not-to-excead of $88,255.00; Hubbell, Roth and Clark, Inc., Bloomfield Hills, Ml

Attachments: Agenda Summary.pdf
HRC Proposal Ph ill incl pend bypass channel.pdf
060611 Agenda Summary.pdf
Proposed Grant Budget.pdf
HRC Amended Prop.pdf
012411 Agenda Summary.pdf
HRC Proposai Ltr 010511.pdf
HRC Propesal Lir 091010.pdf
HRC Consulting Cost 111610.pdf
HRC Proj Update Lir 100209.pdi
101810 Agenda Summary.pdf
G1S Map.pdf
Agreement.pdf
Agreement Aftachments.pdf
BidTabs.pdf
101810 Resalution.pdf
012411 Resalution.pdf
060611 Resolution.pdf
Resolution.pdf

Allan Schneck, Director of DPS/Engineering, and Roger Moore, Professional
Surveyor, were in atfendance.

Mr. Bchneck stated that if approved, this request will increase the contract for
engineering and environmenial services for the Avon Creek Resioration Project

He noted that a $30,000 grant was received from the U.S. Fish and Wildlife Service
for Phase 3 of the project. He recognized Mr. Moore for his due diligence on the
project, commenting that these awards and grants do not happen by accident. He
explained that funding was originaily anticipated at $65,000 when the project was
under consideration in June of 2011; and through the persistence of Mr. Moore and
Tara Presta, Chief Assistant, the U.5. Fish and Wildlife Service increased funding
by an additional $25,000.

A motion was made by Webber, seconded by Yalamanchi, that this matter be Adoptad
by Resoelution, The motion carried by the following vote:

Aye 7- Hooper, Klomp, Kochenderfer, Rosen, Tisdel, Webber and Yalamanchi
Enactment No: RES0253-2012

Resolved, that the Rochester Hills City Council hereby authorizes the increase to the
contract for engineering and environmental services for the Avon Creek Restoration Projects
(Phase |, H and 11}) to Hubbell, Roth and Clark, Inc., Bioomfield Hills, Michigan in the amount
of $11,700.00 for a total not-in-exceed of $98,255.00.
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OIL AND GAS LEASE
(PAID TP)
Leese Mo,

TEIS AGREEMENT is made g of the _|B™_ day of MWALY | 30172 , Ty md batween

City of Rochester Hills -z
o1 1000 Rochester Hills Drive, Rochester Hills, M1 48300 berefnefter called Lessor {whother ons or
more), and Jordan Development Campany, LL.C. of 1303 Garfield Road North Troverse Cliv, M
40688 hereinafter called Lessee.

L Lesser, for ond in considerztion of $10.00 and other good and valuable considerations, the recaint
end sufficiency of which is heseby sclmowladgad, md the covenants znd agreements of the Lesses hereinafisr
contained, does hereby gran:, fease and let unto Lesses the tand described below, inclading el Interests therein
Lessor may segpire by operation of law, reversion or otherwise, (herein celled “said land™), exchusivaly, for the
pusposes of exploring by peophysical and other methods, drilling, mining, apareting for and produsing oil and/or
gas, together with gll rights, privileges snd ersements vseful or convenicat in consection with the forepoing and jn
connection with trealing, storing, caring for, mansporting and removing oil and/or gas of whatsoever neture or kind,
inclnding coal genm methane gas, produced from said Jand or eny other lend adjacent thersto, incheding but not
Hmited to rights to lay pipslines, bnild roads, deill, establish and wtfize wells end Fredlities for disposition of wates,
brine or other fluids, and for enhanced production and recovery operations, end for pusposes of sonducting gas
storege operetions, and construct tenks, power and commumication lines, pump and power stations, and other
struetwres and fheilities, Said Iand is Joceted in the Covaty of _Oeldund  State of Michisnn, and iz described os
follows:

o See Exhibit “1™ attached hereto nnd mnde o part hereof for legal descripton.

& See Exhibit “A™ nttached hereto 2nd made & part hereof for additional conditions.

cantaining 61.32 grogs eecres, more or lessand-ell-lands-and-datecasictheralnpontipuonses
BEDRRD H i escbed-sbeve-hatereawned-arclaimod-be La sor-ate-which-Lessor-basa
preforerce-vight-of-nequisition; inclnding but not limited {o all lends underdying all alleys, streets, roads oc highways
and s} riparian or submerged lands slogg andfor underlying any sivers, lakes or other bodies of water. The term
“pil” when used in this lesse shall mean crede off and other hiydrocarbons, regardless of pravity, produced at the well
in liquid form by ordinry production methods, including condensate separatad from pas et the wall, The term “gag"
whan used in this leese shall mean hydrocarbons produced in a gassous stats at the well (ot including condensate
seperated from gas at the well), balium, nitragen, carbon dioxide and other commercial gases,

2, It iz agreed that this Iense shel? remain in force for B primery term of_ fiva (5) yeprs  from the
date of this lenss, and 05 long thereafier a5 operations are conducted upon said land or on lands pooled or waitized
therewith with no cessation for more than 120 conseentive days; provided, however, that in no event shall this lesss
terminate unless production of oil and/or pas fom all wells lotated on said lend, or on Jands pooled or unitized
tharewith, bas permanently ceaged, T operations commenced during the primary term are disconHmued Jesq than
120 duys before the end of the tevm, this lense shail not terminats at the end of the primary term if opsrations are
epain conducied within 120 days after the discontinnance. Whenever nsed in this fease the word “operations” shall
refer to any of the following end any sctivities related thereto: preparing Iocetion for drlling, drilling, testing,
completing, equipping, rewarldng, rocompleting, deepening, plngeing back or repriring of & well in search for or in
an eadeavor to obtain producton of il andfor ges, ard prodaction of oil andfor gas whether or not in paying
quantities.

3. Lessee covenants and agress to pay the following royalties: (a) To deliver to the credit of the
T.asser into tenk reservoirs or into the pipeling to which Lesses miny connect ite wells, one-eighth (1/8) of fhe oil
prodused and saved from geid land, Lesser’s interest io beor one-gighth (1/8) of the cost of kenting oil to render it
markatable pipeline ofl, or from time to tme, at the option of Lesses, Lesses may sell the oil produced and saved
from said land and pay Lessor one-cighth (1/8) of the net amount realized By Lesses, computed at the wellherd,
whether the point of sale i3 or or off safd land, (b) Ta pay Lessor on gas produced from said land (1) when aold by
Lessee, whether the point of sale iz on or off sald land, one-sighth (1/E) of the net amount realized by Lessee
computed et the wallhesd, or (2) when used by Lessee, for purposes other then those specified in Paragraph
numbered 7 of this lenns, the net marltet value, at the wellkead, of one-eighth (1/8) of the gas so used. Ar vsed in
this Leass, the tarm nat amonnt reelized by Tesses computed at the wellherd shall mean the gross procesds recetved
by Leseee from the sals of oil and gea minus post-production costs inourred by Lesges between the wellhead and the
point of sale, end the term net meckst velue at the wellhead shall mean the current markst vales (2t the time of
production) of the gas at the market print where gas produced fo the general ares is commonly purchased snd sold,
minus the post-production costs thet would be incorred by Lessee betwoen the wellkesd and such merket point in
order to realize that market valus., As vsed o this lease, the term “postproduction costs™ shall mean all cosm end

expense of {a}-reating-nnd procssme-oil-sadler pasto-seperate o cliding but-net




Ymbed-tewoter; carbon datdasdeazen sulfide—and aitceparead{hy Sepreatisy Tims on3-FeMm-2a8;

&ﬁq&"—&h&a—ﬂ-&a&e&ﬂ%—sﬂﬁ&m&ﬂd—&t—éﬂaﬂ—@d {c) brosporting oi! andlor ggs, mc]ud.mw but not limited to

twansportation between the welthead and any production or treating facilities, and transportation to the point of sele,

end-{d)-sempressing-pas-for-unspostation-and-delivery-purposes-mad-(8) motesing-si-andior gas-to-determine-tho
dfap tha arnemnt-uss espases-ather than-those-spepifoad N

Lﬁae&ﬁ%&ﬁ%ﬂaﬁcﬂ—aﬂé—mmaﬂ&b%hwmmh—&mhm Prior to pn}'ment af :ayaity,
Lessor shall axecuta p Division Order setting forth hiz imterest in production, Lesses mey pay eIl taxes and feea
levied npen the ofl and ges produced, inchuding, withour limitation, severance texes and privilege and suryeillence
fees, nod deduct a proporiionate shere of the emount so paid from any monies paya.hlﬂ to Lessor hersonder.

IF eny well, cepable of producing ofl and/or gas, whctber 0r not in paying queatities, located on
said Iam:l or on Jands pooled or mnitized with alf or part of 8eid land, i3 at axy tme shut-in and production therefrom
is not zold or used off the prarmses nevertheless sncly shut-in well shall be considered 2 well producmg oil andfor
gas and this leass will coatinue in force while snch well is shut-in, notwithstanding expiration of tha primary term.
In lew of any implied covepant to marlet, Lesses exprassly agrees to market oil and/or ges prodiuced from Lessee’s
wells Jocated on eaid land or on land pooled or wnitized therewith, but Tessee does not covenant or agree to meinfect
or recycle gas, to merket much oil andlor ges under terms, conditions or cirermstances which in Lessee’s judgment
ara uneconomic or otherwise umsatisfeetory oy to her more than Tessee's rovenne interest shere of the cost and
expense incurred 1o make the production roardtetabls, I all walls on safd Jand, or on lends pooled or anitized with
all or part of srid lend, are slut-in, then within 80 days afler expiration of erch period of one year in lepgith (annnel
period) during which all such wells sre shit-in, Lessee shall be obligated te pay or tender, a8 royslty, to Lessor, the
surn of $00 25.00 mmltiplied by the mumber of scres subject 4o this leess, provided, bawever that if production
from = well or wells Inceted on said Jand or on lends pacled or wmitized therewith is sold or used off the premisea
hefore the end of any such enncel period or if at ihe end of any such ennial perdod this leass is being maintained in
force end effect other then solely by renson of the shnt-in well(g), Lesses shall not be obligated to pay or tender said
sum of money for that annuai pedod. This shut-in myulty paymsnt may be made ir comrency, dreft or check, at the
option of Lessee, and the depositing of such payment in any post office, with sofficient posmge and propatiy
ad:lrt;;m;d to Lessor, within 80 days expiration of the annnal peyiod shall be deemed sufficient peyment as herein
provided.

3. IF Lessor considers that Lessee hes not complied with all iie obligations hersunder, hoth express
end implied, Lessor shall give written notice to Lessee specifically describing Lesses's non-compliance. Lesses
shall have 120 days from receipt of sush notice to commences, and shall thersafier pursue with reasonsble diligence,
such action as may be necessary of propar ta satsfy such obligation of Lessee, if any, with respect to Lessor's
notice. Meither the service of said notice wor the doing of any acts by Lessee in response thareto shell be deemed ao
admission or creals a presumgtion thet Lessee has failed to perform all s oblipations herevnder. Mo judicial action

may ba commenced by Lessor for forfelture of this Jense or for demages nntil affer seid 120 day pariod. Lesses shall
be given a yeasonable opportoeity efter a final court determinetion to prevent forfetture by dischacging it ERTILEsS Or
implied ohligation a5 eatebliahed by the court, IFthis Jesse is canceled for any cause, it shell, nevertheleas remain in
force and effest a5 to () sufficient acreage eraund each well es to which there are operations, 5o s to constitute &
drilling or maximum aflowsble unit under apphcnbil: governmente! regulations, such acresge to be d.r:mgnﬂtad by
Lesses in such shape ny then existing spacing mles permit and (b} any port of sajd land included fo e pooled ar
upitized umit on which thers are operelinons, Lessee shail also heve soch ersements on gaid land as are necessary or
convenient for operations on the acreaga so retained,

[ If this lease covers less than the entre undivided mterest in the oil and gaz in said land fwhather
Lessor's intersst in herein epacified or not}, then the royalties, shat-in royaities and any extension payment pursuant
to Paragraph numbered 19 below ahell be paid o Lessor only in the proportion which the inferest jn oil and gas
covesed by this leasa berrs to the entire undivided interest therein,

7. Lessee shall have the fight to wse, free of cost, pes, oil and water produced on gaid land for
Lessew's operatinns hersnnder, except water from the wella of Lessor. 'When requested by Leasor, Lesses shall bury
Lessee's pipelines below plow depth. o well shall be deilled nearer then 200 fest from the howuse or bara now on
said [and without written consent of Lessor, Lessee shell pay for damages cansed by Lessee’s operations 1o growing
crops on said land, Eessee shall have the sight at any time to remove all machinery and fixtures placed on 9aid land,
meclnding the right to draw and remove casing and eny other downhole equipment and Fxhures,

8. Lessen 15 hershy pranted the rights to pool or wnitize said land or any pant of seid land, either
before or after praduction is estzblished, with other lands, ss to any or all minemels or hordzons, to establish wnity
contefning mot more then approximately 320 pores; provided, howsver, such vndis may be established 50 as to
coatair not more then epproximately 640 acres s fo any or all of the followlng: () gas, (b) oil produced fom
formetiong looeted below the top of ke Ordovician peried, and (¢) oil produced from wells olassified as gas wells by
the regulatory agency heving jurisdiction. If upits ferger than fhose permitted sbove, sither at the tine esteblished or
therenfter, are required or permitted wnder any governmente! rule or onder to duill or operate a well at a repular
location, to obiin the meximem allowable from any well or for any other reason, then the maximum wunit size
anthorized bereby shail conform 1o the gize required or permitted by suck governmentz] mle or order. Lesses may
anlarge the vnit to the maximim ares permitted herein and may reform seid unit to include after-zequired leases
within the unit arer. Lesses may creetz, modify, enlarge or reform. the vait or units as above provided at any time,
and from tims to time doring the continnance of this lense, efther before or afler production iz obtained. A unft
eateblighed hereunder shall be effective for ell purpozses of this lease, whether or not all intereats in the lands in the
mits arve offactively poaled or wnitized. Lessee mey, bt shall not be required to, drill more then one well in gach
unit. Lessee muy reduce or terminate ench unit or units ot any time prior {o the discovery of oil or gas on the ponled
or uaitized lands, or at any time after discovery subsequent to the cessation of production. Lesses muy create,
modify, enlarge, reform, reduce, or terminate each unit by recording a written declarstion to that effect In the
Repister of Deeds or recorder’s office in the county or countes in which such unit iy located. Any operations
coanducted on eny part of the lends peoled or unitized skall be deemed Lo be on the Ianda leased herein within the
meaning of all provisions of this lease. Production of oil and/or gas from the ynit shall be allacated to the lands
described hersin which are incloded §n the wnit in the seme proportion et the number of surface acres in the lands
described herein whizh are incleded in the unit beres to the total nmmber of surface acres in the unit.



9, In addition to the rights to pool or nibze granted to the Lesses in Paregroph mumbersd 8 sbove,
for the purpose of promoting the development of hydrocarbon production from sheliow formalions, ss hereinafier
defined, Lesaee i3 granted the fpht to peol or nnifize the shallow formatioas in said land, or any part of seid Iand
with pther lands, to establish a unit or uzits of eny size and shape for the drilling and opersbon of multiple wells,
The right to pool o unitize & a meuming tight exercisable either before or after production is esteblished and is
irvespective of whether antbority similar to thig exists with respect to snch other land, lease or leases, The unit may
consist of any number of tracts of percels of lend.  The exerpize of this right shall be effective oaly if the required
well density (at least one straight hole well drilled Into the papled or unidzed shallow formation for each 320 acres
of the unit or onz Ikteral well deflled in the pooled or unitized shallow formation for each 640 zeres of the unit) is
attained no Jeter then five (5) yerrs after recording of the wiitten declaration of the unit. In the event lateral wells
are drilied, the effective well density requirement shait be one well per 640 acres. Ag used herein, the term “shallow
formations™ shell mean formations between the eurfece of the carth aod & depth of 2,500 feet.  All provisions of
Paragraph niunherad 8, inclnding those regarding Lessee’s identification of a unit, the effect of operations conducted
thereon and the alloestion of production from wells thereon, shall apply da the same menner to a unit formed
pursuant to this paragraph for production from shallow formations, except to the extent inconsistent with this
paragreph, Lessee mey amerd, expand, reduce, reform or otherwise modify the vait by fling of record a written
declaraton to that effect, provided thet the required well density is maintained, or is sttained by the drlling of an
additional well or wells within three (3) years afler each such expansion. Lessor specifically acknowledges and
agrees that the formation of upits under this paragraph is intended to allow development of hydrocerbons {n shallow
formations which might otherwise not be economis, that pnits may be crested, modified, enlarped, reformed,
reduced or terminated fo permit such cconomic development, that the validity of Lessze’s aciions in creating,
modifying, enfacging, refooming, reducing or terminating such nnits shell not be dependent upen the existence of
any geological juslificatior, and that Lessee's rpght to creats, maintain, modify, enlarga, reform, reduce or terminate
any such units shall only be lwited by the required well density provisions set forth above.

10. This lesss i3 subject to laws and to mules, regnietions and ordess of any govemments! agenoy
kaving juisdiction, from time to time in effect, pectnining to well spacing, pooling, unitzafen, drilling or
production vnits, or use of materie! and aquipment. .

11. If, after the date hereof, the leased premises shall be conveyed in severalty or in separzte tracts, the
premises shall, nevertheleas, be developed and aperated as ona lease, except that royalties 89 to eny producing well
shall ba payable to the owner or owners of only those racts located wilhin the deilling 1mit designated by the state
regulatory agency for such well end apportioned smong ssid fracts on & surface acreage basis; provided, however, if
e portion of the leased premises is poeled or nnitized with other lands for the purpose of opesating the pooled undt as
ona leage, fhis peragraph shall be inoperative ag to the portion so pooled or nnitized.

12, If Lasses is pravented from, or delayed In commencing, continning, or resuming operations, or
complying with itz expresg or implied obligetions hereunder by circimmstences nob reasonably within Lessee’s
conirol, this lease shall not terminate and Lesses shall not be liahle for dameges so long 25 said circumstances
continue (the “period of suspersion™). These circumstances inclnde, but are not Hmited to the following: conflict
with federal, state or local lews, mies, regulations and execntive orders; acts of God; sirikes; lockouts; riots; wers;
improper rafugal or undue delny by sny povernmental agency in issning a pecessary epproval, license or permit
epplied for by Lesses; equipment filures; and inability to obtein meterials in the open market or to tremspoxt said
materitls. If the period of suspension commences more then 120 deye prior to the end of the primary tenm of this
lense, then that perind of suspension shel ba added to the primary term. If the period of suspension commences less
than 120 daye prior to the end of the primary term or at any Hme after the primery term, than this lease shall not
terminate if Lessee shall commence or resuma operations within 120 days after the end of the periad of suspension,

13. If the estate of either party hereto s assigned, end the privilege of assigning in whals or iz part ia
expressty allowed, the covenunts and provisions of fhis lease shall extend to such perty’s heirs, devisees, legal
represenatives, successors or assigns. Notwithstanding any cther actual or constractive knowledge of Lessee, oo
change in the ownership of land or essignment of royalties or other reonies, or eny pect thereof, shall be hinding on
Lessee until 45 days efter Lessee has recefved, by cartified maidl, weitten notice of such change and the originals or
certified copies of thoss instrements that have besn properly filed for record and that shall bs necessary in the
cpinion of Lessee o establish the validity of such change of ownership or division of interest. Mo chenge o
division in the ownership of said land, royaltes or ather mories, or any part {herecf, however rocomplished, shalk
increase the obligations or diminish, the rights of Lessee, incinding, but not limited to, rights and ohlipations ralating
to the location and drilling of wells and the messurement of production. Upon essipnment by Lessee, ils succassors
or assigns, the essignor shall be refessed from, and the assignes shall essume, the respoosibility to fulfill the
conditions and to perform the covennnts of this lease, wxpress or implied, with regard o the fnivrest essipned.
Breach of any covenant or faflura fo fulftll eny condition by mn owner of any part of the leasshold interaat created by
this izase shelt not defeat or effect the rights of the owner(s) of eny other part.

14. Lessor hershy warrants-ead sprees-to-dafond thetitleto-anid-land-and agrees that Y esses may at
eny time pey all or part of oy land contract, mortgage, taxes, or other liens ar charges with respect to said land,
gither befora or after mafurity and be subrogated to the righty of the holder thereof, rnd that Lessee shall be entifled
to reimbursement out of eny royelty or other monies payable (o Lessor bercunder. ‘This leasa shall ba hinding npon
each party who executes it withont regard to whether it is executed by all those named herein ea Lessor.

15, Lesses may at any time swrrender this lease as to all or any part of said land, or &5 to any depths or
formations therein, by delivering or moiting a relesse to Lessor i the [ease is not recorded or by placing A refense of
Tecord in the proper county if the leass is recorded. If this lense is surcendered only as to part of seid land, axy shet-
in royalties whish may thereafter be paysble herennder shall be reduced proportionately.

45— Fasse estniva-ri - plrasim-BEg
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17 Al wiitien notices permitied or requived by this lease to be given Lessor aud Legses herein shall
be at their :Espactlva eddresses listed horainsbove, shall be by certified United States mail, and shall identify this
lease by date, pariies, deserption and recording date; provided that either party mey cl:umge such notee addeess by
giving written notice to the olher parly specifying the new address.

18, In the event eoy one or more of the provisions contained in this tease shell, for amy reason, be held
imvalid, llegal or unenfbreeable in any respect, such invelidity, illagality or unenforceability shall not ffect any
other provision of this lzese,

19, This Jease may, ot Lesses’s option, ba extended as to all or past of tha lands covered hershy for an
additional primary terrn of _two (2} years commeneing oo the date that the Tease would have expired but for the
extension. Lessas may exercize s option by payiug or tendering to Lessor an extenstoa payment of § 150.00
per eera for the minerals then covered by the extended lesse, seid boaus to be paid or tendered to Lessor in the same
menner a8 provided Paragraph pombered 4 bereof with regard to the payment of shot-in royaltes. If Iepses
exercises thiz option, the primary term of this {ease shall ba considersd to be continuons, commmenclng on the date of
the leaso and confining from that dets to the end of the extended primary term. I esses’s option shell expite on the
first to occur of the following: (g} the terminnfion or expiration of this lease or (b) the second anniveraary of the
expiration of the primary term etaied in Parsgeaph numbered 2 abave.

first ahove written.
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STATE OF MICHIGAN b]
}BS  {(Aclmowledgment)
COUNTY OF  Oakland )
Zaz (e
On thiz IEH\ day of Thuary , X045 before me persopally appeored
Byed) . AeRNETT kuowit to me io be the permon (8) destribed
in and who execnted the foregeing instmement, snd whoe aclmowladeed to me that h@h& they) faned the same,
, MNotacy Public

My Commission Bxpires: []-Jfp -2 2 Acting in Oakland Connty, MY

Far OARLFANE County, Mt

RETURN RECORDED COPY TO: 1503 Garfisld Road Morth Traverse City, MI 436860

This instrzment prepered by: Ben Brower of 1503 Garfield Road Nerth, Traverse City, MT 49636,
RALANDVFormma\Eegse Forma\LEASE FORM - PAID-UP.5,05.doc

KAREN 8. DARIN
NOTARY FUBLIC, STATE OF MIGHIGAN
COUNTY OF GAKLAND
MY COMMISSION EXMRES 11-26-2013
ACTING IN THE COUNTY OF _DARIAAID



EXHIBIT A
TO OIL AND GAS LEASE

This Exhibit A iz atiached to and made a part thereol of that cartain OIl and Gas Lease dated

AiaEd 1S nis enfered into betwesn the City of Rochester Hills, as Lassor, and
Jordan Development Company, LL.C., as Lesses, Is hersby supplemented to add the following
paragraphs, all of which serva to amend, and shall prevail whenever in conflict with, the provisions
of the Oll and Gas Leasa. ' :

1. Legsee agrees that, as it pertains to the lands covered by this lease, it shall not utilize the
procadure known as High Volume Hydraulic Fracturing whersin it uses sand or other forms
of proppant to hydraulically fracture the well as commonly utllized in unconventional shale
plays such as the Marceilus Shale In Pennsylvania.

2. Nobtwithstanding anything contained In this Oil and Gas Lease to ithe confrary, Lessors
royalty is hereby changed from one-sighth (1/8") to ona-sixth (1/6th) and everywhere in this
tease where the fraction one-eighth (1/8%) appaars, the fraction one-sixth (1/Gth) is herab
substiiuted, :

3. Lessee shall have no right of enfry and shall conduct no operations on the surface of the
leasad premises without further official approval of the City Councit and compliance, as
necessary, with appllcable ordinance or charier requirements. Stated another way, Lesses
shall not erect, construct, store or maintain any wells, drll rig, storage tanks, pumps, pipes,
or other in-ground or above-ground structures, faclllles or equlpment on the leased
premises; Lessee, through ifs operations, shall not disrupt, interfere with, restrlct, drain,
damage, destroy or remove any natural or man-made condition, feature or improvement
iocated on the leasad pramises; nor shall Lessee's cperations hinder, interfers with, restrict
or otherwise adverssly affect the current or future usa and development of the [sased
premises for parks, open space and publle recreation withaut further official approval of the
City Council and ecompliance, as nscessary, with applicable ordinance or charter
requirements

4. This lease covers oil, gas and related hydrocarbons only. No other minerals are o ha
censidered part of this [ease.

5. Less=ze or West Bay Exploration Company shall 2t all times be the operator, as that term Is
generally construed or defined in the usual foint operating agreement or other standard oil
fiald cantract, for all exploration and production aclivities and all other activities undar this
Lease. With the exception of West Bay Exploration, Lessee shall not assign the operatlons,
in whole or In part, to anyone other than a financially responsible, expsrienced and
campelent operator acceptabla to Lessor and pursuant to Lessor's prior written approval,
which approval shall not be unreasonably withheld.

8. Lessor has the right to examine andfor audlt, at its sole expense and at Lessea's office,
Lessee's accounts and books in connection with the payments to be made under this lease
not more than gnce per yaar.

7. If at the end of the primary term a portion of the leased premises is pooled or unitized with
lands that are not 2 portlon of the lpased premises =0 as to form a pocled unit or units, then
operations on, completion of a welt on, or production from such unit or units will not maintain
this Lease In force as to that portion of the leased pramises not Included In such pooled unit
or units,

8. Lessee shall commence paying royaliies fo Lessor within ninety (80) days after tha well Is
compieted as a producing olf weall and marketad and within ninety (90) days after a gas well
is connectsd with a plpsline and marketed, and shall continue to prompily pay all royaltles
no fater than sixty (60) days past the last day of the month in which the royalty products
were produced and payment has been rocelved by Lessee from the respective
purchaser(s). On any and all royaltles which are not paid in accerdance with the provisions
of tifis'para h, Lessea shall pay to Lessor intarest at the rate of 10% per annum,

Sifned Sir fdentlfeati %/}%\/
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EXHIBIT 1

LEGAL PESCRIPTION

This Exhiblt 1 is attached to and made a part thereof of that certain Oil and Gas Lease
dated ~JAdnhay 1"7} 2013 entered into between the City of Rochester Hllls, as
Lessor, and Jordan Development Company, L.L.C., as Lessee

1) Nowicki Park (combined parcel)

Part of Northwest 1/4 of Section 8, Township 3 Morth, Range 11 East, Cily of Rochester Hiis,
Cakland County , Michigan described as: The South 35 acres of North 50.79 acres of West
1087.60 feet of sald section 8, contalning 35.0 acres mora or less.

70-15-08-100-006, 70-15-08-100-0G7, 70-15-08-100-008, 70-15-08-151-001, 70-15-08-151-002

2) Tienken Road Park

Part of west 172 OF Southeast 1/4 of Section 8. Township 3 Norih, Range 11 Easf, Cify of
Rochester Hills, Oakland Counfy , Michigan described as! Beginning at a point on South

section line East 612.00 feet from South 1/4 Comer, thence South 88-41-00 East on section line
564.00 Feet, thence Morth 03-12.40 West 783.00 Feet, thence N 82-41-00 West 564.00 FT,
thence South 03-12-40 East 783.00 Fest fo the polnt of baginning, centalning 18.0 acres.

70-15-06-400-003

3) Van Hoosan Jones Stony Creek Cemetery

Parl of the Northeast 1/4 of Section 11, Jownshin 3 North, Range 11 East, City of Rochaster,
QOgkland County, Michigan, being mere pariiculary deserhad as follows: Beginning at tha North
1/2 corner of Secfion 11, thence South 02-18-03.6 West, 853.64 feet; thance Souih 02-31-29.4
West, 340.56 fest; thence North 88-04-50 East, 603.91 foef; thence Morth 02-256-16.9 East,
1162.61 Teat; thencs North B7-54-37.5 West, 604.41 feet to the baginning, and containing 16.32
Aacres.




OIL AND GAS LEASE
(PAID TUP)
Leasa No.
THIS AGREEMENT is made s of the |57 day of xJAORGY_ zm;"%md betwesn
City of Rochester Hills ) =

of 1000 Rochester Hills Drive. Rochester Hills, Vi1 48309 hereinafter called Lessor (whether ane or
more), and Jordan Development Company. L.L.C. of 1303 Garfield Rood North Traverse Cliv, MI
42620 herainafter called Lessee.

L Lessar, for end in consideration of $10.00 and other pood and valuable considerations, the receipt
and spificlency of which Is hercby aclmowledged, snd the covenants and agrecments of the Lessee hersinafter
sontained, doeg hereby prent, lease and let unto Lessee the land described below, including efl interests therein
Lessor may acqeirs by opemtion of law, reversion or otherwise, (herein called “gaid [end™), exclusively, for the
purposes of explonng by geophysical and other methods, dritling, mining, operating for end produsing ol andfor
ged, togsther with all fghts, privileges acd easements usafil or convenient in coonecton with the foregoing and fn
connaction with tresting, storing, caring for, fransporting eod removing oil end/or gas of whatsoever mature or kind,
inclwding conl seam methane gas, produced from said land or any other land edjacent therelo, moluding but not
limited to rights to ley pipelines, build roads, drll, establish and utilize wells and facilities for disposition of watsr,
brine or other fAnids, and for svhanced production and recovery operations, and for purposes of conducting gns
slorage operations, and construct fanks, power and communicetion lines, pump and power stations, and other
shillmturea and facilities, Seid fend iz Iocatadin the County of _Oaldand  State of Michignn, and is degeribed as
follows:

8 See Exhibit “1” attnched herete and mnee a part-hereof for legal descripi{on.

e See Exhibif *A" attnched hereto nnd made a part hereof for ndditional conditiona.
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preforense-sight-of pequisiiss; including bt not limited fo all Jands nnderlying ait elleys, streets, roads ot highweys
and all riparten or subrmerged Iands along and/or undeclying any dvers, Inkes or other bodies ut‘ water. The term
“ofl” when used in thig lease shall mesn crude ofl and other hydroearbons, regardless of gravity, prodaced at the well
in liguid form by ordinery producton methods, including condensite separated from s aE the well. The term “gas™
when nsed in this lesse chall mean hydracarbors prodnced in a gaseoue state at the well {not inclnding condenzgte
separated from pas at the well}, halium, nitrogen, carbor divxdde snd other commercial gases.

2. Itis apreed that this leese shell remain in force for o primary term of __five (5) _vears_ from the
date of this lease, and s long thereafler e operations are conducted npon said Iand or on Iands pooled or wnitized
therewith with no cessation for more then 120 cansecutive days; provided, however, that in no event skall this leasa
terminite ymless production of oil end/or gas from all wells located on said land, or on lands pooled or wnitfzed
therewith, has permuaently cessed. If opernfions commenced during the primary term are discontneed less than
120 deys befors the end of the term, this Jease ghall not terminate at the end of the primary ters if aperadtions arp
agein conductzd within 120 days afier the discontinnance. Whenever used in this lease (he word “operations” shall
refer to any of the following aod any sctivities related thersto: proparing location for drilling, drilling, testiug,
completing, egnipping, reworldng, recompleting, deepening, phipeime hack or repeicng of a well in seamh for or in
an endeavar to obtain production of oil mndf/or ges, and production of oil end/or ges whether or not iv paying
quentities.

3 Leguee covenants and agrees to pay the following royaltizs: (a) To deliver to the credit of the
Leagor into tank msurvoeirs or into the pipeline to which Lessee may tonnect its wells, one-sighth (1/8) of the oil
produced end asved from ssld Innd, Lessor’s interest to bear one-cighth (1/8) of the cost of teating oil to render it
merketsble pipeline oil, or fiom time to time, at the option of Lesses, Lesses may sefl the oil produced and saved
from said land and pey Lessor ope-eighth {1/8) of tha pet amount realized by Legeee, compited et the wellhead,
whether the point of sale iz on or off said land. (b} To pay Lassor on gas produced from seid land (1) when sold by
Legase, whether the point of sale i3 on or off said Jand, one-eighth (1/8) of the pet nmount realized by Lesses
computed st the webhead, or {2) when uvsed by Lessee, for purpnses other thes those specified in Paragraph
aumbered 7 of this leess, the net market valve, st the wellbead, of ane-pighth (1/8) of the pas go meed, Aa used in
thig Lense, the term net amount realized by Lesses computed at the wellbead shall mean the pross procesds woceived
by Lesses from the sele of pil and gas minus post-production cests incemed by Lesses betwesn the wellhend and the
paint of sele, and the torm net market value 2t the weilhend shell mesn the orent market valas (et the time of
production} of the gea at the merket point where gas produced in the general aren is commonly purshased and seld,
minug the post-production costs that wonld be inosrred by Lesses between the wellhead and such marlcet point in
prder to realize that marlet value, As used in t]:us leasa the term ‘pmt-pmduchon custs" shali meen &H cuBis and
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iex; Prior to payment af myalty,
Lessnr shall execute a Division Order setting forth his mtarcst mpruductlou Lcssee may pay all taxes and fees
levied upon the ofl and pas produced, including, without limitation, severanee taxes and privilege and surveillance
fees, snd deduct & proporionate share of the amonat 56 prid from ooy monies pnyable 1o Lessor hereunder.

4, If any well, cepable of produecing ofl and/or gas, whether or not in paying quentities, loceted on
seid land or on lends pooled or umuzad with all or parl of seid land, is ot any time shut-in and production thersfiom
iz not sold or used off the premises, noverthelesa such shut-a woll shell be considered a well producing oil and/or
gas and this leage will continue in foree whils such well is stut-in, notwithstaoding expication of the prmery term.
In lieu of sny implied covenant to merleet, Lessee expressly agreas to madet off and/or gas produced fom Lessee's
wells located on said land or on land pooled or unitized therswith, but Lessee does not covenant or agres o reinject
or recycle gas, to marked such oif and/ar gas vnder terms, conditions or circumsiences which in Lessea’s judgment
EBrs uneconomic or otherwise unsntisficlory or to bemr more thean Tesses’s revenue interest shere of the cost and
expense incttred to make the production merketehls, £ all wells on said land, or on tends pooled or unitized with
ell pr part of seid land, ars slui-in, then within 60 days after expiration of eech period of one year in length (anouul
pariod) during which ail such wella are shut-in, Lesses shall be obhgatad to pay or tender, a6 royalty, to Lesscr, the
aum of 8560 2500 multipled by the nombar of aores subject to this lease, pm\rxded, however that if pmductwn
fom 1 well or wells located on safd lend or on lands pooled or unitized therewith §s sold ar wsed off the promises
before the end of sny such annuel perfod ot if at the end of pay such enmeal perdod this Jeass is being mamtaized in
fores and effsct other than solsly by reason of the shut-in wall(s), Lesses shall not be obligated to pay or tender said
sum of money for thet enmia! perlod. This shut- mroya[ty payment may be made in currency, draft or check, at the
option of Legsze, and the depositing of such payment In any post office, with sufficient postage and propedy
addressed to Lessor, within 60 days expiratior of the snnual period shell be deemed sufficipnt payment as herein
provided,

3. 1f Lessor considerz that Lesses has not complied with all its obligations kereunder, hoth express
end implied, Lessor shall give writtan notice tn Lesses specifically describing Lezsea’s nDu—comphanccz Lasses
shall bave 120 days from recelpt of sch notice (o commence, and shell thamaﬁer pursne ‘with ressonnble dilipence,
sich acton as may be necessary or proper to sabisfy such obligaton of Lessee, if any, with respect to Lassor’s
notice, Neither the service of seid notive nor the deing of any zcts by Lessea in response thereto shafl be deemed rn
admission or create a presumption that Tegaee hos failed to perform all its obligations hersunder. Mo judicisl action
may’ be commenced by Lessor for fordziture of this lesse or for damages natil after said 120 day perod. Lassee shall
be given a reasonable opportunity after a final court determination to prevent forfeitnra by discharping is EXpress or
irmplied obligation as estabiished by the couri. If this lease i3 cencaled for any canse, it shell, nevarthelsss remain in
foree rod effect a3 to (8) sufficient acreape aronnd each wsll a3 to Which there are operations, s a5 to constituge a
drilling or roaximum allowsble unit noder appIic:able. pgovernmentl reguletions, such acreage to be desigoated by
Legses in such ehepe as then existing spacing riles psrmit sud (b) any part of said land ineluded in a pooled or
unitized vnit on which thers are operatdons. Fessee shall also hava such eassments on szid lend 83 are necossary or
cenverient for operations on the acreage so retained,

G If this Jesse covers [pss then the entire undivided intorest fx lhe ofl and gog in said Japd {whether
Lessor’s interest is herein apscified or nat), then the zoyalties, shot-in royalBes and any extension Dayment pursuant
to Paragraph numbered 1% below ghall be paid o Lessor orly in the proportion which the intereat in oil end gas
coversd by this Iease haars to the anfira undivided interest therein,

7. Lesses shall have the right to use, free of cost, a3, oil and water produced on szid land for
Iesses’s operatons heyennder, except water from the “wells of Lessor. When requested by Lessor, Lessee shall bury
Lessee's pipelines below plow depth, No well shall be drilled neaver than 200 feet from the house or barn now on
sadd [and withowt written consent of Lessor, Lessee shall pay for darapes cansed by Lesses’s operations to growing
crops on said iand. Lessee shall have the gight at pny time to remove all machinery and fxiures placed on said land,
inclunding the right to draw and remove casing end any other downhole equipment and Fxiures.

B. Leysee I8 hereby granted the riphts to pool or wnitizo said land or asy part of said land, cither
before or efter producton is estblished, with other londs, as to any ar ell minarals or hotizons, to establish naits
conteining not more than approximately 320 scres; provided, bowever, such bnits may be established s0 23 to
contein nof more then approximutely 640 eeres as to any or all of the following: () gas, {b) ofl produced from
formations loocaied below the top of the Ordovician, period, and {c) oil prodveed from wells classified es ges wells by
the reguletory agency haviog jurisdiction. If auits lacger then those permitiad sbovs, either ot the tme established or
thereafter, are required or permitted vnder eny governmentel rule or order to drill or operats a well at & regular
location, to obtain the maximum ellowable from ey well or for any other resson, then the maximum unit gize
anthorized hereby shall conform to the aize required or parmitied by shch governmental rile or order,  Lesses may
enlarga tha unit to the maximum aree penmitied herein and ey vefbmm said wnit to include afler-ascquired leases
within the unit area, Lesses mey ereate, modify, enlarge or reform the umit or units ag above provided at any Hme,
and from time to time during the contimiance of this lease, either hafore or after production is obirined. A unit
estebliched hereunder shall be effective for all purposes of this lease, whether or not all interests in the londs in the
units ere effectively pooled or nnitized. Lesses may, but shall not bs required to, drill more then one well In sach
wmit. Yesses may reduce or ferminate such unit or unity at any time pricr to the discovery of ¢il or gps on the pooled
or unitized lands, or at any time after discovery subsequent to the cessation of prodnction. Tesseo may creats,
modify, enfarge, reform, reduce, or terminate ench unit by recording & written declaration to that effect in the
Regiater of Deeds or recorder’s offfos in the county or counties in which much unit is Iocated. Ary operntions
conducted on eny part of the kands pooled or tmitized shall be deemed to be on the lends Jeased herein within the
memming of all provisions of this lerse. Producton of oil and/or gas fom the unit shail be allacated to the londs
described herein which ere included in the unjt in the same proporticn a5 the number of surface acres in the fands
described herein which ars inchided in the wnit bears to the intsl number of surface pores in the pait



3, In nddition to the sghts 1o pool or unitize pranted io the Lesses in Parepraph mumbered B above,
for the purpose of promoting the development of hydroparbon producton fiom eballow formafions, as hereinafter
defined, Lesses 18 granted the dght to poal ocwoitize the shallow formaticas in said lend, or &ny part of said land
with other lands, to establish s anit or units of any sizs end shaps for the drilling and epemtion of multiple welts,
The right to pool or unitize is A recuring right exercisable elther before or after production is esteblished and is
irrespective of whether anthority stmilar o this exiats with respect to such other land, lease or leases. The unit may
eonsist of any number of tacts or parcels of land. The exersise of this right shall be effective only if the yequired
well density (at teast one steright hole well drillad into the pooled or unitized shellow fermation for each 320 acres
of the unit or cne lateral well drilled in the pooled or vnitized shallow formation for each 640 acres of the unif} is
attained no later than five (5) years afer recording of the wriiten declarstion of the vuit, In the event laternl wells
are drilled, the eifective well density requirement shell be one well per 640 acres. As used hersin, the term “shallow
formations™ shall mean formations between the aurface of the earth and a depth of 2,500 fest.  All provisions of
Paragreph numbered 8, including those regarding Lesses’s identification of & unit, the sffect of operations conducted
thereon. and the allocetion of production from wells thereon, shall apply in the sama meonar {0 2 wnit formed
pursuent to this pampraph for production fom shallow formafons, except to the extent inconsistent with thig
parsgraph. Tesses may amend, expand, reduce, reform or otherwise modify the unit by Aling of record » written
declnration to thei effect, provided that the required well density is mpintained, or is attained by the drilling of an
edditional well or wells within theee (3) years after each such expansion. Lesgor specifically aclmowledges and
agrees that the formeton of units under thia paregraph is intended to allow development of kydrocarbens in shellow
formations which might otherwise not be eccnomic, thet yaits mey be created, modified, enlerped, reformed,
reduced or terminated to permit such econmomic development, that the validity of Eessea’s aclions in creeting,
modifying, enlarging, refornmimg, reducing or terminsting such vnits shall not be dependent npon the existence of
any geological justification, end thet Lessce’s ripht to create, maintain, modify, enlarge, reform, radnce or terminate
any gnch vnits ahall only be limited by the required well density provisions set forth above,

j1i3 This leage ia subject to laws rod to riles, repulations and arders of any governmental peeacy
having Junsdmt:on, from time to time in effect, pertaining to wall spacing, pooling, mitizafion, deiling or
production units, or uze of materiel and squipment.

11. If, after the date herect, the leased premises shall he conveyed in severalty or in seprrate tracts, the
premizes shall, neverthelese, be developed and operzied s ona lease, except that royalties a3 to any producing well
shal be payable o the owner or owners of only those tracts loceted within the driffing vnit desipnated by the state
regulatory agency for such well and apportioned among said racts on & surface nereage basis; provided, however, if
a portion of the ieased prempises is pooled or initized with other lends for the purpose of opewiing the pooled unit as
onc lease, this parapyaph shall be inoperative a3 to the portion 5o pooled or unitized,

12. If Leasee is prevested Fom, or delayed in commencing, continming, or resuming operations, or
complying with ite express or implied oblipations hereonder by circumstences not reasomably within Lessee's
conivol, this lease shall not terminaie and Lesses ghall not be lable for demages so long 25 said sirctmstances
continue {the “period of snapension™. These ciroumstances imclude, but are not Bmited to the following: conflict
with [bderal, state or incal laws, mules, regnlations and execative orders; acts of God; striltes; lockouts; rots; wars;
Improper refiusal or undne de[ay by any governmental agency in issuing a necessery appruva!, license or permit
applied for by Lagsee; eghipment foifures; and insbifity to obinin metarisls in the open meriet or to tansport said
materisls, If the pe.nod of suspension commences mors then 120 days prior to the end of the primary term of this
lease, then that period of suspension shall bs added to the primacy term. If the period of suspension commences lass
then 120 days prior to the end of the primery term or at eny Hme after the primary term, then thiy leese shalt not
terminate if Lesses ahall commence or restime operations within 120 days efter the end of the period of suspepsion.

13, If the estats of either party hereto is agsigned, and the privilege of 2ssignisg in whole or in pert Is
expressly allowed, the covenants end prowsmna of this Iease shall extend to auch perty’s heirs, devisces, legal
repn.sentamres, successars or assipns. Notwithstanding any ather actnsl or constructve Imuwiadge of Lesses, no
chanpe in the ownership of lend or essipnment of royalties or other monies, or any par thereof, shall be hindfng on
Lessee notil 45 days after Legsee has received, by certified mail, written notice of such change- and the originals or
certified copies of those instruments that have been propetty filed far record snd that shall be necessary in the
opinion of Lessse to establish the veiidity of such change of ownearalip or division of iaterest. Mo change or
division in the pwnership of said lavd, royalties ar other moniss, or any part therenf, however accomplished, shall
increase the obligations or diminjsh the rights of Lesses, inchuding, but not imitad 1o, righfs ond ohlipations relating
10 the location and dnllmg of wellg and the messurement of pzuducnon. Upon assiprment by Lesses, its successors
or essigns, the assignor shell be relessed from, and the assignen shall essumne, the responsibBity to fulfs} the
conditions and to perform the covennniz of this lease, etpress or implied, with regard fo the interest essigoed.
Breack of any covenant or fuihire to fulfitl any condifion by a= owner of any part of the leasshold interent created by
this jeese shall not defeat or affect the nghts of tha ownar(s} uf any otherpazt

14 Leasor hersby woseats B tha d-Jond-and agrees thet Lessee may at
any time pay all or pert of eay land comracr, mor:gage. taxes, or other lsc:ns or charges with respect to said land,
aither before or after matnrity and be subragated to the dghts of the holder thereof, and that Leasse shall be entitled
to reimbursement out of axy royalty or nther monies paryab]e to Lessor kereunder. ‘This lease shall be binding upon
each party who executes it without regard to whether it is exeouted by all those nemed herein as Lessor.

15 Lessee may gt any time surrender this leass a5 io all or any part of safd land, ar &3 to any depihs or
formations therein, by delivering or mniling a rolanss o Lessor if the lease is not recorded or by placing 4 seleese of
record in the proper county if tha leage is recorded, IF this lease i3 surrendered only a8 to part of said land, any shost-
i royalties which may thereafter be paynble hereunder shall be mduced pmpurhnnatsly

15— Lassae-ghall- have-the-srealusive gicht-ta-aa da;
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7. All written notices permitied or required by this lease to be piven Lessor and Lessee herein shall
be &t ﬂlu':]r respective addresses listed horeizebave, shall be by certified United States mail, and shall identify this
leese by date, parw:a, description and recording date; provided that either party may nha.ngl: such notee addrass hy
giving written notice to the other party specifying the new addresa.

18 In the event any ons or more of the provisions conteined in this lease shall, for any reason, b held
invalid, illegal or vnenforceable in any respect, such invalidity, illepality or unenforceability shail not affect pny
pther provision of this l=ese.

19, This lease may, at Lesses’s option, be extended es (o all or part of the [ands covered hereby for an
edditenn! primary term of__two {2} yeers commencing on the date that the lease woutd ave expired but for the
sxtension. Lesses may exercise its option by paying or tendering to Lessor an extension payment of § 150.00
per acre for the minerala then covered by the extended lease, said boms to be paid or tendered to Lessor in tha same
manger ag pmwdcd in Peragraph nmbered 4 beceof with regard to the payment of shut-in royalties. If Lesace
exoreises this opton, the primary totm of this lease shall be considered to be contizmons, commencing on the dafe of
the Ieass end continving from thet date o the end of the extended primary term. I..asseu 8 option shall expira on the
{irst to ocenr of the following: (a) the tecroinalion or expiration of this lsase or (&) the second anniversary of the
mepiration of the primary term stated in Parepraph numbered 2 sbove,

first shove written.
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STATE OF MICHIGAN }
}ss {Asknowledgment}
COUNTY OF  Oakiand }
S01z {15
On this |51 day of SPVARY + J5EE; before me pemonally appesrad
BRYFN) K. BRARMNETT known to me to be the pason (3) deseribed
n and who executed the-foregoing instrement, apd who ackonowledged to me ﬂm&hﬁ)ha, they) fxecuted the same.
» Notary Public

My Cormmission Expires: | |- Ofp -2)0f2 Asting in Qaldand Comnty, MI

Far CAR L b County, MT

RETURN RECORDED COFY TO: 1303 Garfield Road Morth Traverse City, MI 496860

This mstment prepared by: Ben Brower of 1503 Garfisld Road North, Traveras City, MI 49686,
RALANDNForms\Lense Forms\LEASE FORM - PATD-UP-5.05.doc

KAREN 8, DARIN
NOTARY PUBLIC, STATE OF MIGHIGAN
COUNTY OF DAKLAND
MY COMMISSION EXPIRES 11-26-2013
ACTING [N THE COUNTY OF _OARI-AMD




EXHIBIT A

TO OIL AND GAS LEASE

This Exhibit A Is attached to and made a part thereof of that cerain Off and Gas Lease dated
SANAAEY 1S 20ih entered inko betwzen the Clty of Rochester Hills, as Lessor, asnd
Jordan Development Company, L.L.C., as Lessee, is hereby supplemented to add the following
paragraphs, all of which serve to amend, and shall prevail whanaver In conflict with, the provisions
of the Ol and Gas Lease. :

1. Lessee agrees that, as it pertains to the lands covered by this lease, i shall not utilize the
procadurs known as High Volume Hydraulic Fracturing wheraln it uses sand or ofher forms
of proppant to hydraufically fracture the well as commonly uiilized In unconventlonal shals
plays such as the Marcellus Shale in Pennsylvania.

2. Notwithstanding anything confained in this Oll and Gas Leasa to the contrary, Lessors
royalty is heraby changed from ane-sighth (1/8™) to one-sixth {1/6th) and evarywhere in this
lease where the fraclion one-eighth {1/8") appears, the fraction ona-skxth (1/6th) Is hereby
substituted.

3. Lessee shall have no right of entry and shall conduct no aperatlons on the surface of the
ieased premises without further official approval of the City Council and compliance, as
necessary, with applicable ardinance or chaner requirements.  Stated another way, Lesses
shall not eract, construct, store or maintain any wells, drill rig, stomge tanks, purmps, pipes,
or other in-ground or ahove-ground siructures, facilifes or equipment on the leased
premises; Lessee, through iis operations, shall not disrupf, interfere with, restrict, draln,
damage, destroy or remeve any natural or man-made condition, feature or improvement
located on the leased premises; nor shall Lessee’s operstions hinder, Interfere with, restrict
or otherwise adverssly affect the current or fufure use and development of the leased
premises for parks, open space and public recreation without further offictal approval of the
Clly Councll and complisfice, as necessary, with applicable ordinance or charier
requirements

4. This lease covers oll, gas and refated hydrocarbons only. No othar minerals are to be
considered part of this laase.

5. Lessee or West Bay Exploration Company shall at ali times be the operator, as that term is
generally construed or defined in the wsual joint operating agreement or ofher standard ofl
field contract, for all exploration and produciion activiies and all other activities undsr this
Lease. With the excepilon of West Bay Exploration, Lessee shall not assign the operations,
in whale of In part, to anyone ofhier than a financially responsible, exparienced and
competent operator acceptable fo Lessor and pursuant fo Lessors prior written approval,
which approval shall not be unreascnably withheld.

o

Lessor has the right to examine andfor audlt, at its sole expense and at Lessas’s office,

Lesses’s accounts and books In connection with the payments to be made under this lease
not more than once per yeer.

7. If ai the end of the primary term a portion of the leased premises is pooled or unltized with
lands that are not a portion of the leased premises 5o as to farm a poaled unit or units, then
operations on, completion of a well on, or production fram sueh unit or units will not maintain
this Lease In force as to that portion of the leased pramises not included [n such pooled unit
or uniis.

8. Lessesa shall commenca payling royalties to Lessor within ninety (00) days aftar the well Is

campleted as a producing ofl well and marketed and within ninsty {90) days after a gas welt

Is connected with a pipeline and marksted, and shall continue to promptly pay all royaitles

no later than sixly {(80) days past the last day of the month in which the royalty producis

were produced and payment has bean recelved by Lessee from the respective

purchaser{s}. On any and all royalties which are not paid in accordance with ke provisions
paragfaph, Lessee shall pay to Lessor interest at the rate of 103 per annum.

P -
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EXHIBIT 1

LEGAL DESCRIPTION

Thig Exhibit 1 is attached to and made a part thereof of that certain Oil and Gas Lease
dated ~JApnbey I‘T‘ 2013 enfered into between the Cily of Rochestar Hills, as
Lessor, and Jordan Davslopment Company, L.L.C,, as Lessae

1) Nowicki Park {combined parcel)

Part of Northwast 4/4 of Sectlon 8, Township 3 North, Ranae 11 East, Cily of Rochesier Hilis,
Qakland County , Michigan descrlbed as: The South 35 acres of North 50.78 acres of West
1087 .60 faet of said section 8, contalning 35.0 acres more or less.

70-15-08-100-008, 70-15-08-100-007, 70-15-08-100-008, 70-15-08-151-001, 70-15-C8-151-002

2) Tienken Road Park

Part of west 1/2 OF Southeast /4 of Saction 6, Townshlp 3 Norih, Range 11 East, City of
Rochestar Hills, Oakland County , Michigan describad as: Beginning af a point on South
saction line East 612.00 feet from South 1/4 Gomner, thence South 88-41-00 East on section ling
564.00 Feet, thence North 08-12-40 West 783.00 Feet, thence N 89-41-00 West 564.00 FT,
thence South 03-12-40 East 783,00 Feel iv the point of beginning, containing 10.0 acres,

70-15-06-400-003

3) Van Hoosen Jones Stony Craek Cemetery

Part of the Nartheast 14 of Sgeflon 11, Township 3 North, Range 11 East, Gty of Rochester,
Oakland County, Mlchigan, being more particularly described as follows: Beginning st tha North
1/4 corner of Section 11, thence South 02-18-03.6 West, 853,64 faat; thence South 02-31-28.4
Wast, 340.86 feel; thence North 89-04-50 East, 603,91 fesl; thenca Norih 02-25-18.9 East,

1162.61 feat; thence North 87-54-37.5 West, 604.41 feet fo the beginning, and containing 16,32
acres.
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STATE OF MIQHICAN Vi

(0228 o FEE ond taemand in
DEPATTURET OF CONSTRVATION & it fe 2 S0 2

¥ of Bupds Retords,

Parmit to Construct and Meintain Pips I-in% TRL (2ol

CRRIN McQUAD, Registar af Draonty
oy and 50/100 ($10.50) Dollerg — — = -

e R rw wa Mm me AR Em U Em EA e e M

FOR AWD IN GONSIDERATION OF
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in hend paid, the receipt of which 1 hereby ecknowledged, the Department of
donservatlon for the Stete of MIohigan {harsinafter called the Grantor) doss
heraby grant bo Suegnehenns ¥ipe Tine Copmeny

of _Philedelohina 2, Pennaviyanin {hersinsfier called the Granbee) ibs suc-
ceasors or aselgne, the right Lo lay a pipe Iine end maintain, operste, repalr,

replacs and ramove the geme over and through the followinz sbate-ownad lpnds,
ag indicebed on the attached plati

8% of WAL lying South and West of M, C. H. R., Section 12, P 3 N, X 11 E, Oollond
County.

8aid pipe line rignt of way shall be & atrip of land twenty~flve fest
wide, Lhe center line of which shall e lousted and deseribed as (bearings and
dletenoas}t

Beginning 2t & point 505 feet west af ths goubheast cormer of the §W of HE.;_»

Ssetion 13, T 3 ¥, R 1Y B, bthence ¥ 4745 § ko the B. ¢, Ry K. & Jistouce of
sonroximptaly 882 feat,

In addition ta 21} other terms aznd conditions conteined in thin eszement, 1% 18
understood and sgreed that grsntoee wlll plant twenbp-five hardwood frees, nob less
then thres inchee in diamatar, of specisa to be pelected by the aren wanszar, fo
replose auch brees snd shrubs whioh will be desbtroyed in tha eonstruction of the lins.

This pernif is subjseh to tne Lollowlng conditions and regRirementa:

T Grantes spress fo nsbify the avthorized representebives of the Depart~
nent ol Conservabion incicated at the eng of bthis permlt prlor to commencing
speretions wnder thia permit so that the Denariment shall bs properly noiifisd

aa L0 tha fime and plaes thet aech opsretions shall baegin tm the state-owned
Lends.

2. Seid Grantee, in addiblon to &ne emount pnld as indicsted sbove cover-
iar uhe chorge of twanby-five cenbs per liaenl rod, sgreas Eo pay may domsges
whieh may erise %o marchanbablie tinber or forest growbh, or awy improvemente by
operaiiene under this permib. Sald demsgen, 11 not mutually sgresd upon, are
to be zuscerfeined end determined by btnree disinberesbed parsons, onse thereaf bo
ba apenlntod by said Grenbor. its awcesssors or assignal oas bty the Qrantes,
its sucosssors or assigns, end the third by the two eppointed ps aforseeid; and
the sward ot such three pesrzoos shall be finel sad conslusive.

1. At bae opticon of bha Orenbor, =11 or any pert of the forest products
gk br the Grantee hereunder shsll be the property. of Ltbe Oranter ond shall ba

enb mnd miled or decked a3 diraabed by tha Orenbox'm suthorizad represanbatives, S,
provided, nvwever, the Drentas shall nok ba cherged Remsges for such forest
produsts claimed by the Granbor.

4, Ysrmittes snd ita amployses shall balks el reasocnable preceutlone ko
preveab eno suppreas forsst fires, shall cause no annecesssry demege to forash

growtn or o any plottetionn, and shnl) be responalbls and liable for any dampges -Q;S
Ly, &

toe abata property ‘.nl.

Z. BI1 brusk or vafupe resulbting from operabions wader thins permib shall o

be dispoasd ot as odirscted by Grentor'’s anthorised represeniatives. Before
‘warninr or fetting any flrnn vwhatsaever, Orantee shall obtain ths required per—
alt from Oranborts enthorizedt reprecentstives.

POLEDO-FARING HINE
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6. Grankee shsll bury said pive lins whepsver nocessary go ss nob to
interfere with possible culbivation or Grantor’s use of the land,

7+ This right hersin greanted shall copbinus in full fores and effsct
for &a long @ time asz the pips line inm weed for lts intoaded purpose, and at
such time that ite uee fp discontinued, thin permit shall become mall pnd
void. The Grontee shell., upon abendomment _ef. bha right hereln gromted, lsave
the premises In s oondition mabisfactory to the Grentor.

B. 1t in understood thabt any reloocekion of the pips line eongtroobed
under this pprmit will require the approval of Yhe Iepartment of Sepsarvesion.

IN WETNEBS WEEREOF, The Grantor, by ids IDirector. has hareunto af-
fixed ita name snd asal this 2th day of Hovambar +» Ao Dy 1980

Zipned and acknowledgsd in prenence of | DEPARTNENT OF GONSERVATION
IFOR THE STATE OF MICHIGAN

M‘“&'@&Wg‘" ./’J o Eoffmaatar, Direnuor
Colliean H. Depar

- . - e e e -

STATH OF MICHIGAN)
58-
COUNTY OF INGHAM )

On this 2lat day of __November » Av Do 1950, befors me a
Hnbary Fubliz in and for said counby persenally eppeared P. J. Hoffmaster,
Birector of the Départment of Opnmervation for the Btabe of Michigen, to me
known to he the wame porzen who exscubed the within insfrument, and who
poknowledred the gama to be his fres sct pnd deed mad the fres ast and deed of -
the Department of Conmsrvetlon for the 3tabte of Michigen in whoss behalf he
acha.

h D. Stephanslq?.
blig, Ingham Coungy,
Michigen

Joi
Hognry

My Commdssion Ewplres! Jammory 12, 1958,

HOTE:  Dapartment fleld reprepentative to be conbacted relative to operations
under thiz permlé ims

Gsorge MeGlure, Rechester-Ubica Recrestlen frea, 374 Bsplin Road, R F 3,
Utica, Michlgan.
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Bryan K. Barpetf
Magor

City Councril

Ravi Yalarnanchi.
Distriet 1

Adam Kachenderfer
District 2

Greg Hooper
District 3

Nathan Xlomp
Districr 4

James Rosen
At-Large

Marle Tisdsl
At-Large

Michael Webber
At-Large

innovative bynature

September 21, 2012
Dear Residents and Property Owners:

In recent weesks, several residents and propexty owners have received a packet of
information from Land Services, Inc. that, in the most general of terms:
1. Explains their intent to explore for oil and gas reserves in subsurface
pockets (termed “structures”).
2. Requests the property owner(s) to sign and have a lease notarized.
3. Listsan amount to be paid to the owner(s} for agreeing to lease their
subsurface rights for the exploration and extraction of oil and gas:

Information
The City has met with representatives of Jordan Management Company, LLC., and

their attorney, Mike Cox, former State Attorney General. They have informed the

City that the State Department of Natural Features (MDNR} has awarded their.
company the exploration rights for Oakland County. The City experienced a
similar level of activity in 2008 from the same company.

Some of the information provided to the City inclndes the following:.

o MDNR solicited bids from gualified companies tc be awarded areas of the
State.

» The areas are awarded on a county-wide basis in groupings of 160 acres or
Y% square mile.

o  West Bay Exploration Company is part of the Jordan Management
Company.

» There are 4 general areas in/near the city that early senar detection
systems have indicated that oil may exist. (Note: Oil is their pursuit due io
current market prices).

= .2 ofthe 4 areas are near the Iniersection of Adams and Tienken.

» The 3™ area is east of Tienken and Livernois by Paint Creek.

o The 4" area is located near Tienken and Sheldon.

¢ The City has béen assured, and the letter states, that this process does not
inchide Hydraulic Fracturing or “fracking” as it has become knowrt.

s The depths that the “structures’ are found are usually between 2,000 feet to
10,000 feet deep. The drilling operation can be set up as much as 2 miles
away due to the ability to directional bore. The horizontal distance is &
factor of the depth of the “structure™.

s The leases requested are written to cover five years., The lease also
provides for extensions.

10c0 Rochester Hills Dr. | Rochaster Hills, MI 48309 | 248.856.4600 | rochesterhills.org



-The Process

It is owr undezstandmg that West Bay would like to secure at least 75% of
leases from the landowners within the estimated lease area, the 160 acre
section, before they can construct'and begin operations of an exploratory
drilling operation. Howéver, the State only requires that they receive a
majority of landowners’ leases (50% plus 1).

The drilling operation is to confirm what their early sonar detection system
provided, some evidence as to the existence of a “structure”. The early
sonar testing is usually done late at night and from the roadway with a
specially equipped truck, There is né-vibiation or shaking that occurs.
After drilling and once a “structure” is confirmed and adequnate amounnts
are determined, the company can begin extraction or put the extraction on
hold. The delay may be due to workload elsewhere or market fluctuations.
1t is estimated that the drilling activity takes about 3 weeks.

Once drilling is complete, it iz decided by the company o extract or cap
the well. If extraction begins, different equipment is installed and placed
behind a security fence. The equipment congists of a pump, valves, and a
structure about the size of a house trailer.

The State requlates thdt they can only withdraw up to 5% of the volume
annually. A portion of the revenues are paid to the State and become the
source of the MDNR Trust Fund. Thelandowner(s) is also paid and that
amonnt is a factor based on the surface land area or acreage under the
landowner’s control and market prices. The Company retains the balance.
It is our inderstanding that the Company is qb]igated to pay the landowner
a minimum amount per acre as set by the:state, just for the right te conduct
the exploration. If oil is found and extiacied, there will be additional
payments.

There may have been some misinformation, but it is our understanding that
the lease being offered to permit subswiface exploration will also serve as
the lease for extraction if a “structure” is found and is deemed to hold
sufficient mineral quantity {oil o gas).

It has been the City’s experience that West Bay Exploration Company is operating
under the auspices of the State of l\ﬁc:higan,DepaItment of Natnral Resources.

PLEASE NOTE: THE CITY CANNOT TELL YOU WHAT TQ DO IN REGARD TO THIS

LEASE REQUEST END GANNOT PROVIDE YOU LEGAY: COUNSEL.

¥ you do have additional questicns, please contact tHe anthor of the letter sent by
Land Service, Inc on behalf of West Bay Exploration Company. Thank you.

Sincerely,

Bryan K. Bameit, Mayor
City of Rochester Hills
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GREG FLEMING, WILLIAM SUSICK and EDWARD F. COOK,
Plaintiffs-Appellants, and MAX FELLSMAN, Plaintiff, v MACOMB COUNTY
CLERK, Defendant-Appeliee.

No. 279966

COURT OF APPEAILS OF MICHIGAN

2008 Mich. App. LEXIS 1325

June 26, 2008, Decided

NOTICE: THIS IS AN UNPUBLISHED OPINION.
IN ACCORDANCE WITH MICHIGAN COURT OF
APPEALS RULES, UNPUBLISHED OPINIONS ARE
NOT PRECEDENTIALLY BINDING UNDER THE
RULES OF STARE DECISIS.

PRIOR HISTORY: [*1]
Macomb Circuit Court. LC No. 2006-0042356-AW.

DISPGSITION: Reversed. We direct the trial court to
grant summary disposition in plaintiffs' favor and to gramt
plainfiffs’ request for injunctive relief. We do net retain
Jurisdiction.

JUDGES: Before: Owens, P.1., and Meter and Schueite,
1.

OPINION
PER CURIAM.

Plaintiffs Greg Flemung, Willilam Susick, and
Edward F. Cook appeal as of right from the tmal court's
July 30, 2007, order pranting snmmary disposition in
favor of defendant Macomb County Clerk (county clerk).
The trial court dismissed plaintifts’ claims for declaratory
and inmnetive relief and permitted the county clerk to
mail unsolicited absent voter ballot applications io county
residents over the age of 60 living in commumities in
which the local city, township, or village clerk did not

mail unsolicited applications. We reverse. !

1 We wish to make clear that we fully support
the right of citizens to vote, encourage qualified
voters to exercise this right, and do not discourape
lawful means to increase voter turnout. However,
for the reasons stated in this opinion, defendant's
actions are neither statutorily nor constitutionally
authorized and, therefore, the trial court emred
when it failed to enjoin her from [*2] doing them.

On September 21, 20006, the Macomb County Board
of Commissioners ({the board) passed a resolution
authorizing the county clerk, Carmella Ssbaugh, 2 to mail
absent voter ballot applications for the November 2006
general election to "Macomb County registered voters
age 60 and over." The resolution limited the mailing hst
by eliminating those registered veters who lived in
communities in which the city, township, or village clerk
autormatically mailed applications o voiers over the age
of 60. 3 Notably, the board authorized Sabangh to mail
the applications in her official capacity as county clerk
and to spend approximately § 13,000 to prepare and mail
the applications.

2 Sabaugh, in ber official capacity as Macomb
County Clerk, is the defendant in this case. We
will refer to her interchangeably as "Sabaugh"” and
as "the county clerk” in this opinion.

3 Sabaugh informed ihe board that the local
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clerks in ten Macomb County communities
automatically sent absent voter ballot applications
to registered voters over the age of 60, but the
local clerks in the remaining 13 communities did
not antomatically mail these applications.

Sabaugh strongly encouraged the board to pass this
resolution [*3] and presented several policy arguments to
suppart her position. 4 Coincidentally, Sabaugh, a
Democrat, was running against Republican Terri Lynn
Land for Secretary of State in the November 2006
election. According to press teports at the time,
Republicans in Macomb County began questioning
Sabaugh's motives, claiming that Macomb County senfor
citizens tend to vote Democratic and noting that "[tThe
timing [was] suspect.” >

4 To support her position, defendant notes that
private groups, mcluding the Democratic and
Republican parties, send absent voter ballot
applications to their supporters. Yet she fails to
note that the eotities she identifies that mail
absent voter ballot applications are privaie
entities. Conversely, defendant is a public official
acting in her public capecity with public money to
send wnsolicited absent voter ballot applications
to only a portion of gualified absent voters in
Macomb County. In this appeal, we do not
address the question whether private groups may
mail absent voter ballot applications io their
members, and defendant's attempt fo invite
comparison between her actions and those of
private groups is unavailing,.

5  Presumably, these opponents of the county
[*4] clerk’s actions were concerned that defendant
was using public money to make voting easier for
a demographic that was inclined to support her
campaign for Secretary of State and the
campaigns of other members of her political
party, but not facilitate voting for other
demographics,

Shortly after the resolution was passed, plaintiffs
filed suit seeking io prevent the mass mailing of absent
voter ballot applications, alleging violations of the
Michigan FElection Law, MCL 1681 el seg., and
requesting injunctions to prevent the county clerk from
mailing the unsolicited applications. Plaintiffs also
alleged that the proposed mailings violated the Equal
Protection clause of the Fourteenth Amendment and the
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purity of elections clause of the Michigan Constitution,
and diluted the votes of other Michipan voters. They
specifically requested a preliminary injunction to prevent
the county clerk from mailing applications for absent
voter ballots for the November 2006 election, which the
trial court denied.

Accordingly, on October 5, 2006, the county clerk
mailed 49,234 absent voter ballot applications io
Macomb County voters over the age of 60 who had not
otherwise been sent an abseni voter ballot [*5]
application from their city, village, or township clerk. Ina
press release, Sabaugh claimed that the mailing resulted
in the casting of "at least 7,700 additional votes” in the
November 2006 general election, 6

6 The parties stipulated that Sabangh made this
claim. However, the lower court record does not
inclnde any evidence to support Sabaugh's claim.

The parties filed cross-motions for summeary
disposition to address the question whether Sabauph was
authorized to mail the unsolicited absent voter baliot
applicationg in her official capacity as county clerk.
‘When the trial court issued its opinion in July 2007, it
noted that although the November 2006 general election
had ocowred neatly a year earlier, it would still address
the issue on the merits becanse the issue was of
contimiing public interest and was capable of repetition
yet evading review. In particular, the court noted that the
board likely would continue to pass reselutions allowing
the county clerk to mail unsolicited absent voter ballot
applications before similar elections, leading to future
scenarios in which plaintiffs would again have
insufficient advance notice to pursue o its conclusion the
question whether the [*6] county clerk had the authority
to mail these applications before the maibing and election
would occur. Althouph the trial cowrt noted that the
Michigan Election Law was silent regarding whether the
county clerk was authorized to mail unsolicited absent
voter ballot applications to voters age 60 and older, it
determined that the county clerk was properly authorized
by board resolution to conduct the mailing. The {rial court
also rejected plaintiffs' claims that the mailing violated
the "purity of elections” clause of the Michigan
Constitution or the Equal Protection clause of the
Fourteenth Amendment or that it diluted the vote of other
Michigan voters.

On appeal, plaintiffs challenge the trial court's order
granting defendant's motion for summary disposition and
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dismissing plainiiffs' claims. We review the trial court's
determination regarding a motion for summary
disposition de novo. MacDonrald v PKT, Inc, 464 Mich.
322, 332; 628 N.W.2d 33 (2001}. We also review de novo
questions of law, including underlying issues of
constitutional and statutory construction. i re Petition by
Wayne Co Treasurer, 478 Mich. 1, 6; 732 N.W.2d 458
(2007},

The trial court improperly granted defendant's [*7)]
motion for summary disposition and denied plaintiffs'
motion for the same. Defendant lacked statutory or
constitutionally-granted authority te mail unsolicited
absent voter ballot applications. Further, by conducting
the mailing, defendant viclated the punty of elections
clause of the Michigan Constitotion. Becanse we find that
these mass mailings are illegal and unconstifutional, we
hold that defendant, in her official capacity, may not mail
unsolicited absent voter ballot applications to targeted
individuals in the future.

Const 1963, art 2, § 4 provides for the Legislature's
control over elections, in relevant part, as follows:

The legislature shall emact laws to
regulate the time, place and manner of all
nominations and elections, except as
otherwise provided in this constitution or
in the constitution and laws of the United
States. The legistature shall epact laws to
preserve the purity of elections, to
preserve the secrecy of the ballot, to guard
against abuses of the elective franchise,
and to provide for a system of voter
regisiration and absentee voting.

The duties of a connty cletk or a county board of
commissioners (supervisors) "shall be provided by law"
pursuant to Const 1963, art 7, §§ 4, 8] 4.

The Legislature enacted the Michigan Election Law
pursuant to its constitotonal grant of authonty. Under the
Michigan Election Law, the county clerk, the chief judpe
of the county probate court, and the county treasurer
serve as the board of election commissioners for thai
county. MCL 168.23(1}. Pursuani to Secretary of State v
Berrien Co Bd of Election Comm'rs, 373 Mich. 526,
530-334; 129 N.W.2d 864 (1964), the county clerk and
the county beoard of election commissioners must follow
the directions provided by the Secretary of State in her

role as Michigan's chief election officer. The county
board of commissioners has no expressly anthorized role
in elections. Instead, the board's roles include “pass[ing]
ordinances that relate to county affairs and do not
confravene the general laws of this state or interfere with
the local affairs of a township, city, or village within the
limits of the county . . . ." MCL 46.11{j}. The board also
has a duty to "[r]epresent the county and have the care
and management of the property and business of the
county if other provisions are not made." MCL 46.11(1}.

The Michigan Election Law addresses the
circumstances under which a voter is entitled [*9] to an
absent voter ballot. MCL 168.758(1) defines an "absent
voter” as follows:

For the purposes of this act, "absent
voter" means a qualified and registered
elector who meets 1 or more of the
following requirements:

{a) On account of
physical disability, cannoi
without another's assistance
attend the polls on the day
of an election.

{b} On account of the
tenets of his or her religion,
cannot attend the polls on
the day of election.

(c) Cannot attend the
polls on the day of an
election in the precinet in
which he or she resides
because of being an
election precinct inspector
in anpther precinct,

(d) Is 60 years of age
or older.

(e} Is absent or expects
to be absent from the
township or city in which
he or she 1esides during the
entire period the polls are
open for voting on the day
of an election.
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() Camnot attend the
polls on election day
because of being confined
in jail awaiting arralgnment
or frial.

A qgualified absent voter is permitted to apply for an
absent voter ballot pursuant to MCL 768.75%. For both
primery and genera) clections, "[tlhe elector shall apply
In person or by mail with the clerk of the township, city,
or village in which the elecior is registered.” MCL
168.758(1)-(2). [*10] MCL 168.759(3) provides that an
application for an absent voter ballot may be made in the
following three ways:

(a} By & writien request signed by the
voter stating the statutory grounds for
making the application.

{b) On an absent wvoter ballot
application form provided for that purpose
by the cletk of the city, township, or
village.

{c) On a federal postcard application.

Finally, MCL 168.759¢3) requires, In pertinent part,
The clertk of the city, township, or

village shall have absent voter ballot
application forms available in the office of

the clerk at all times and shall furmish an
absent voler ballot application form to
agyone upon a verbal or written request. _ .

When interpreting the Michigan Election Law io
determine whether the county clerk is awthorized to mail
absent voter ballot applications, we may not ™impose
different policy choices than those selected by the
Legislature." People v Melntive, 461 Mich. 147, 152; 559
NW.id 102 ¢1999), quoting People v Mclntire, 232
Mich. App. 71, 119; 581 N.W.2d 231 (1998) (YOUNG,
1., dissenting). Our primary goal is to ascertain and give
effect to the imtent of the Legislature. Weakiand v Toledo
Engineering Co, Inc, 467 Mich. 344, 347; 656 N.W.2d
175 (2003), 1*11} mod 468 Mich. 1216 (2003). When a
statute's language is nnambignous, we must assume that

the Legislature intended its plain meaning and enforce the
statute as written. DiBenedetio v West Shore Hosp, 461
Mich. 394, 402; 605 N.W.2d 300 (2000). We may only
look beyond the statuie to determine the Legislature's
intent when the statutory language is ambiguous. i7.

The legal maxim expressio wuus est exclusio
alterius, ie., "[tlhe expression of one thing is the
exclusion of another,” "is a rule of construction that 1s a
product of logic and common sense.” Hoersiman Gen
Contracting, Inc v Hahn, 474 Mich. 66, 74 & n 8, 711
N.W.2d 340 (2006). This well-recopnized maxim of
statutory construction "expresses the leamning of commeon
experience that when people say one thing they do not
mean something else." Feld v Robert & Charles Beauty
Salon, 435 Mich., 352, 362; 439 N.W.2d 279 (1990),
quoting 2A Sands, Sutherland Statutory Construction (4th
ed), § 47.24, p 203, The maxim is "safely” used when a
statute creates rights or duties "not in accordance with"
the common law. Feld, supra ar 362 (citation omitted).

"When what is expressed in a stamte is
creative, and not I a proceeding
according to the [*12Z] course of the
common law, it is exclusive, and the
power exists only to the extent plainly
granted. Whers a statute creates and
regulates, and prescribes the mede and
names the parties granted right o invoke
its provisions that mode must be followed
and none otiier, and such parties only may
act." [Feld, supra ar 362-363 {citation
omitted).]

In Taylor v Currie, 277 Mich. App. 85; 743 N.W.2d
571 (2007), this Court applied a plain reading of the
statute and the legal maxim expressio unius est exclusio
alterius to determine that MCL 168.759 prohibits a city
clertk from mailing unsolicited absent voter ballot
applications. 7 It stated:

MCL 1588.759(5) provides, in relevant
part, that "[t)he clerk of the city, township,
or village shall have absent voter ballot
application forms available in the office of
the clerk at all times and shall furnish an
absent voter ballot application form to
anyone upon 2 verbal or written request.”
This subsection clearly addresses the
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disiribution of applications for absent
voter ballots. Under a plain reading, this
subsection establishes two duties for city
clerks. First, the clerlk must have
applicattons for absent voter ballois
available in the clerk's office [*13}] at afl
times. Second, the clerk "shall” provide an
application to anyome upon verbal or
written request.

"The general mle, with regard to
munticipal officers, 1s that they have only
such powers as are expressly granted by
statute or by soversign authority or those
which are necessarily to be mmplied from
those granted." Presnell v Wayne [Co] Bd
of Co Rd Comm'rs, 105 Mich. App. 362,
368; 306 NNW.2d 516 (1981), quoting 56
Am  Jur 2d, Municipal Corporaiions,
Counties, and Other Political
Subdivisions, § 276, p 327. Or as our
Supreme Court has stated, "[t]he extent of
the authority of the people's public agents
is measured by the statute from which they
derive their anthority, not by their own
acts and assumption of authority.” Sittler v
Michigan College of Mining & Tech Bd of
Control, 333 Mich. 681, 687; 53 N.W.24
681 (1952) (citations and punctuation
omitted). As such, "[pJublic officers have
and can exercise only snch powers as are
conferred on them by law. . . ." fd
{citations and punctuation omitted).

Applying this rule to MCL 168.759, it
is clear that the city clerk has no powers
concerning the distribution of ballot
applications other than those that are
expressly granted in the [*14] statuie.
And the power to mail unsolicited baliot
applications to qualified voters is not
expressly stated anywhere in this statute.
Nor have appellants cited any other statute
that confers this power on the city clerk.

As for whether the mass mailing of
unsolicited ballot applications is implicitly
authorized by statute, we conclude that it
18 not. First, 2 power 18 necessarily imphed
if it 15 essential to the exercise of authority
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that is expressly granted. Conlin v Scio
Twp, 262 Mich. App. 379, 385; 686
N.W.2d 16 (2004). The anthority expressly
granted in MCL 168.759¢5) is that the
clerk must have applications for absent
voter ballots available in the clerk's office
at all times and that the clerk "shall”
provide an application to anyome upon
verbal or wrtten rsquest. The rnass
mailing of unsolicited ballot applications
is not essential to the clerk's either making
ballot applications available in the clerk's
office or to providing them uwpon request.
Second, on the basis of the maxim
expressio unius est exclusio alterius, (the
expression of one thing is the exchision of
another), Feld[, supra at 362] (opinion by
RILEY, CJL), we read the statute to
preclude mass mailings when it [*15]
specifically states that the clerk shall
provide the applications upon written or
verbal request. "[W]hen a statute limits a
thing o be done in a particular mode, it
includes 2 nepative of any other mode."
Christensen v Horris Co, 520 U.S. 578,
5383; 120 S Cr. 1655; 146 L. Ed. 2d 621
{2000} (citation and punctuation omitied).
Accordingly, we conclude that MCL
168.759(3) does not implicitly permdt the
city cletk to mail absent voter ballot
applications without having received a
verbal or written request. {Taylor, supra ar
94-96.]

7  The plamtiff, a candidate for Detroit City
Council, alleged that the defendent city clerk
plamned to improperty mail 150,000 unsolicited
applications. The trial court determined that the
city clertk was precluded from mailing such
unsolicited applications and issued a preliminary
Injunction to prevent the mailings. Taylor, supra
at 89. The city clerk disregarded the preliminary
injunction and mailed the applications. Id. a
8§9-90. As a result, the city clerk was convicted of
criminal contempt. I, at 0. At the conclusion of
the trial court proceedings, the trial court entered
a pemmanent injunction prechuding the mailing of
unselicited absent voter ballot {*16] applications.
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Id at 93,

Because it is a published opinion, Taylor has
pracedential value and we are bound by its holding. MCR
7.215¢C)(2). Accordingly, the necessary outcome of this
case is relatively swaightforward. A county clerk, like a
city clerk, has no express statutory authority under the
Michigan Flection Law to mail or otherwise distribute
unsolicited abseni voter ballot applications. See Taylor,
supre. The Michigan Election law does not even
expressly authorize a county clerk to mail such
applications npon request or to keep the applications on
hand in her office for interested voters. Instead, the
county clerk's statutory role during the election process is
as an intermediary; she receives information from the
Secretary of Staie and distributes it to city, village, and
township clerks., See MCL 168.647, 653a, 709. The
county clerk, in her role as a county election
commissioner, prepares and distributes the official ballots
used in precincts around the county, including the official
absent voter ballots. See MCL 168.668a, 689-691, 709,
713-714. In welation to the absent voter process, the
county clerk has express authority to safegunard and
distribute the absent voter ballots [*17] to local clerls in
advance of an election, MCL 7168.715-717, but no statute
expressly allows a county clerk to deliver a ballot directly
to & voter or to deliver absent voter ballot applications.

Accordingly, the county cletk lacks the implied
authoerity to distribute absent voter ballot applications, As
noted in Taylor, supra at 94, a local government officer
possesses those powers "necessarily to be implied" from
those expressly granted. "Powers implied by pgeneral
delegations of authority mmust be ‘'essential or
indispensable o the accomplishment of the objects and
purposes of the municipality." Lansing v Edward Rose
Realty, Inc, 442 Mich. 626, 634, 502 N.W.2d 638 (1993),
quoting 5 McQuillin, Municipal Corporations (rev 3d ed),
§ 15.20, p 102, None of the siatutorily-defined duties
described earlier relate to increasing voter fmrnout or
making the eclection process less onerous for voters. In
fact, none of the county clerk's statutorily-defined duties
require direct contact with voters. Mailing absant voter
ballot applications is not related to, let alons essential to,
a county clerl's duty to distribute election information
and matenals to local cletks, to prepare and distribute
official [*18] ballots to voting precincts, or to distibute
absent voter ballots to local clerks hefore an election.
Accordingly, a county clerk lacks both express and
implied siatstory authority to mail unsolicited ballot

applications.

Farther, the board cannot confer on the county clerk
the authority to conduct such a mailing. Like the county
clerk, the board has only those powers expressly granted
to it by the constitotion and by statute and those powers
necessarily implied from the powsrs expressly granted.
Conlin, supra at 385. We must liberally construe the
powers granted to local governments fo include those
powers "fairly implied and not prohibited by th[e]
constitvtion." Swginaw Co v John Sexton Corp of
Michigan, 232 Mich. App. 202, 221; 591 N.W.2d 52
{1998), quoting Const 1963, art 7, § 34.

The lLegislature granted the following relevamt
powers to county boards of commissioners:

(i) By majonty vote of the members of
the county board of cornnissioners elected
and serving, pass ordinances that relate to
county affairs and do not contravene the
general laws of this state or interfere with
the local affairs of a township, city, or
village within the limits of the county, and
pursuant to [MCL 46.106] [*19] provide
smitable samctions for the violation of
those ordinances. . . .

% % &

(1) Represent the county and have the
care and mmanagement of the property and
business of the couniy if other provisions
are not made, [MCL 46.117]

The board's resolution concerns voting in a siatewide
election and, therefore, does not "relate to county affairs”
of "the care and management of the business of the
county.” Furthermore, the resclution contravenes MCL
168.759. A mmicipal govermnent may not prohibit acts
that are authorized by state law or, conversely, authorize
acts that are prohibited by state law. Rental Frop Owners
Ass'n of Kent Co v Grand Rapids, 435 Mich. 246, 262;
J6s NW.2d 514 (1997), Conlin, supra at 385, Frens
Orchard, Inc v Dayton Twp Bd, 253 Mich. App. 129,
136-137; 654 N.W.2d 346 (2002). As noted earlier, the
Michigan Election Law neither expressly nor impliedly
authorizes county clerks to mail unsolicited absent voter
ballot applications to qualified wveters. Further, the
Michigan Election Law does not permit county boards of
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commissioners to play any role in the election process.
Accordingly, the board lacked the authority to authorize
the county clerk to take an action not allowed [*20] by
statute.

Plaintiffs also argue that defendant violated the
"purity of elections” clause. Because this Court's ruling in
Taylor also controls with regard to this issue, we agree.

The Michigan Supreme Cowrt has
interpreted the "purity of elections" clause
to embedy two concepts: "first, that the
constitutional autherity to enact laws to
preserve the purity of elections resides in
the Legislature; and second, that any law
enacted by the Legislahire which
adversely affects the purity of elections is
constitutionally infirm.”” The phrase
"purity of elections" does not have a single
precise meanrng. However, "it
immistalably requires . . . falmess and
evenhandedness in the election laws of
this state." [McDonald v Grand Traverse
Co Eleciion Comm, 235 Mich. 4pp. 674,
§92-693; 662 N.W.2d 8§04 (2003} (internal
citations omitted).]

In Taylor, supra at 97, this Court found that the ity
clerk's mass mailing of absent voter ballot applications
violated the purity of elections clause. 8 The Taylor Court
reasoned that the city clerk had distibuted "propaganda”
in her official capacity and at the city's expense. /d. There
was no indication in Tavlor, supra ar 85, that the absent
voter ballot applications [*21] were designed in such a
marmer that they would have skewed an applicant’s vote
one way or another. Therefore, the Taylor Court's ruling
appears to imply that even apparently neuiral applicaitons
sent by a city clerk in her official capacity constitute
improper propaganda material. Although we recognize
ihat we are bound by the Taylor Court's holding, we
question whether the distribution of absent voter ballot
applications that apparently de not faver particular
candidates or political parties constitute "what amounts to
propaganda at the city's expense.” Taylor, supra at 97.
Random House Webster's College Dictionary (1997)
defines "propaganda” as “information or ideas
methodically spread to promote or injure a cause,
movertent, nation, etc.” We fail to see how public
mailings of apparently neutral absent voter ballot

applications methodically promote anything besides the
mete act of voting. However, we are compelled by Taylor
to find that the neutrally-designed absent voter ballot
applications constitute propaganda and, therefore, viclate
the purity of elections clause of our constifution. ?

8§ The Court's opinion regarding this violation of
the purity of elections clause, in its entirety, [*22]
is as follows;

This interpretation of AJCL
168.759 is consistent with the
sounrd public pohicy behind
Michigan's election law, which, as
stated in the preamble, was
enacted, in part, "to provide for the
purity of elections; to guard against
the abuse of the elective
franchise." This is in keeping with
the Michigan Constitution, which
provides that "f[tlhe Ilegisiature
ghall enact laws [0 preserve the
purity of elections . . . ." Const
1963, art 2, § 4. The Michigan
Supreme Cowrt has interpreted the
"purity of elections” clause to
embody two concepts: "first, thai
the constitutional authority to enact
laws to preserve the purty of
elections resides in the Legislature;
and second, ‘that any law enacted
by the Legislature which adversely
affects the punty of elections is
constitutionally infirm'™ Socialist
Workers Party v Secretary of State,
412 Mich. 571, 596; 317 NW.2d 1
{1982}, quoting Wells v Kemt Co
Bd of Election Comm'rs, 382 Mich.
112, 123; 168 N.W.2d 222 (1969).
The phrase "pwrity of elections”

"requires fairness and
evenhandedness in the election
laws of this state. Socialist

Workers Party, supra at 598.

The city clerk, who is an
elected official, has the role of
neutral [*23}] arbiter or referee. As
a requirement of that office, the
city clerk must take and subscribe
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an oath or affirmation stating:

1 do solemnly
swear (or affirm)
that 1 will support
the Constitution of
the United States
and the constitution
of this state, and
that T will faithfully
discharge the duties
of the office of [city
clerk] according to
the best of my
ability. [Const
1963, ot 11, § 1]

To construe MCIL 168.739 to
permit Currie to distribute, in her
official capacity, what amounts to
propaganda at the city's expense is
cerlainly not within the scops of
Michigan election laws or the
Michigan  Constitution. MCL
168.759¢5} does not permit a city
clerkk io mail absent voter ballot
applications  without  having
received a verbal or written
reguest. Accordingly, we conclude
that the trial court did not err in
granting mjunctive relief on this
basis. [Taylor, supra at 96-97.]

9  Wae also note that permitting absent voter
ballot muailings to only a select category of
elipible absent voters could encourage a public
official 1o target public fimds to mail applications
to voter groups kikely to support her candidacy or
her party's candidates for office.

Repardless, we also conclude that the purity of
elections }[*24] has been violated in this case because the
mailing of absent voter ballot applications to only a select
group of eligible absent voters undermines the fairness
and eveshandedness of the application of election laws in
this state. Although MCL 168.758(1) lists six catepories
of voters eligible ic vote by absent voter ballot, the
county clerk's mailing of absent voter ballot applications

Page 8

‘to only one of the six eligible groups means that the
county clerk nsed public funds to make it easier for one
group (voters 60 and older) to vote without providing a
similar advantage to other categories of eligible absent
voters. Not only is this fimdamentally unfair, but the
county clerk’s actions hinder the evenhanded application
of election laws by failing to provide this benefit to all
eligible absent voters. Accordingly, the clerk's actions
violate the purity of clections clause and, therefore, are
unconstitntional,

Defendant contends that even if the mass mailing
violated state law or the constitution, plaintiffs are not
entitled to relief because they failed to show any injury or
harm, However, plaintiffs are not required to show a
substantial mjury distinct from that suffered by the public
[¥25] in general in order to ecstablish standing in an
election case. Helmkamp v Livonia City Council, 160
Mich. App. 442, 445; 408 N.W.2d 470 (1987). "[TThe
right to vote is an implicit fundamental political right that
is preservative of all rights." In re Request for Advisory
Opinion Regarding Constitutionality of 2005 P4 71, 479
Mich. I, 16; 740 N.W.2d 444 (2007} {internal quotations
omitted). Although the might to vote is constituiionally
protecied, our Supreme Court has noted that the "equal
right to vote is not absolute.” 19 /d. (internal quotations
omitted). Instead, the Legislatere must "preserve the
purity of elections" and "gnard against abuses of the
elective franchise." Const 1963, art 2, § 4. Defendant's
actions nndermiped the constitutional tight of the public
to participate in fair, evenhanded elections and, therefore,
constituted an injury. Consequently, plaintiffs had
standing to biing a cause of action to remedy this injury.
See Helmkamp, supra.

10 For example, a state can impose residency
requirements on voters. Carrington v Rash, 380
LS. 89, 91; 83 8 Cr. 775, 13 L. Ed. 2d 675
{1965).

We disagree with defendant’s contention that
plaintiffs’ challenge is moot and does not [*26] fall
within the "capable of repetifion yet evading review”
exception. "An issue is moot if an event has ocowrred that
renders it impossible for the court to grant relief, We will
revisw a moot issue only if it is publicly significant and is
likely to recur, yet is likely to evade judicial review."
Artorney Gen v Michigan Pub Service Comm, 269 Mich.
App. 473, 483; 713 N.W.24 290 (2005). Defendant noted
that several city clerks within the county antomatically
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mail absent voter ballot applications to voters over age 60
on a continual basis, and defendant will likely seek to
mail unsolicited absent votsr ballot applications for future
elections. As in this case, there is no puarantee that
potential future plainiiffs will have adequate notice to
pursue the matter to itz coneclusion before another
election. Therefore, we agree with the tral court's
conclision that this issue is capable of repetition vet
evades review.

We also note that the law of the case doctrine does
not preclude the trial court or this Cowt from reviewing
the case becmuse this Cowrt's earlier opinion tegarding
this case merely concerns the trial court's failurs to grant
plaintifis’ motion for a preliminary injuaction. [*27] In
Fleming v Macomb Co Clerk, unpublished opinion per
curiam of the Court of Appeals, issued March 27, 2007
(Docket No. 273502), this Court determined that
plaintiffs' challenge based on the trial court's fathue to
award a prefiminary injunction was moot because the
applications to vete by absent voter ballot in the 2006
general election had already been mailed and the election
had already occurred. The Court recognized, however,
that plaintiffs' claims for permanent relief were still
pending in the trial court at that time and that thoss
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claims could proceed to trial. /7. The Conrt found that the
issue related to the prefiminary injunction was not
capable of repetition vet evading review at that tme
because there was no indication that the county cletk
intended to mail more absent voter ballot applications
while the trial court proceedings were pending, 11

11 Because we conclude that defendant's actions
were neither constiintional nor  statutorly
authorized, we will not comsider appellant's
confentions that the county clerk's decision to
mail unsolicited absent voter ballot applications
violated the Equal Protection clause or resulted in
vote dilutiorn.

Reversed. We direct the trial [*28] court to grant
summary disposition in plaintiffs' favor and to pgrant
plaintiffs’ request for injunctive relief. We do not retain
jurisdiction.

/sf Donald 8. QOwens

/s/ Patrick M. Meter

/sf Bill Schuette
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statute is there, this park was used for an underground
pipeline. |

So, under the city charter, we have that
existing use argument that they didn’t even brief.
There’s nothing in their response brief that even touches
that: .

And then, again, under the state statute it’s
even stronger, because there is none of this —-- there’s
no additional language. It just talks to sell a park.
Granting of an easement is not the sale of a park.

And then just stepping back from the broader
picture of all this, it appears to me that the intent of
this city charter was, and T believe it started with
because they were going to construct a water reservoir
tower on Tienken Park. But, clearly, the intent of this
statute was, we want the parks to be used by the
citizens. We don’t want there to be a water reservoir
tower, we don’t want it to be sold for a Wal-Mart to be
put in, or anything like that. It is to preserve the
park.

And I would submit to you that what has
happened here before the new easement it was used as a
park, after this modification of the easement it’s used
as a park. The park has not been disturbed at all, and
it will not be disturbed. And jusit stepping back and

42




